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ACKNOWLEDGEMENTS 

The  consultation  period  for  the  Basic  Law  (Draft)  which  lasted 
for  eight  months  from  late  February  to  31  October  this  vear  has 
concluded.  During  this  second  consultation  period,  there  were 
times  of  difficulties  and  complications  and  we  faced  new  trials. 

In  late  February  this  year,  the  staff  of  the  typesetting  company 
and  the  printer,  as  well  as  the  staff  of  our  Secretariat,  worked 
extremely  hard  for  the  publication  of  the  Basic  Law  (Draft). 
Despite  the  technical  problems  encountered,  the  Basic  Lavv- 
(Draft)  was  published  right  on  schedule.  With  the  help  of  more 
than  800  branches  and  sub-branches  of  the  local  banks,  copies  of 
tlie  Draft  and  reference  papers  were  distributed  to  the  general 
public.  With  the  assistance  of  some  of  our  members  and  the  banks, 
copies  of  the  Draft  were  later  despatched  to  many  foreign  cities 
with  a  large  Chinese  population  for  distribution.  Our 
indebtedness  is  herein  acknowledged  to  those  organizations  and 
bodies  whicii  helped  us  publish  and  distribute  the  Draft. 

At  the  same  time  when  the  Basic  Lav\-  (Draft)  was  published.  an 
advertising  agency  was  kind  enough  to  render  us  assistance  m  the 
designing  and  production  of  ptiblicity  slogans,  posters  and 
television  promos.  With  the  support  of  the  Hong  Kong  Go\ernment, 
these  publicity  materials  were  broadcast  free  of  charge  by 
various  radio  and  television  stations.  During  that  time,  the 
radio  and  tele\ision  stations,  and  all  ma.ioj-  newspapers  liad 
extensive  coverage  on  the  Basic  Law.  The  call  on  the  public  to 
"get  to  know  the  Basic  Lavv'"  was  propagated  through  every  possible 
channel.  We  have  to  thank  a  number  of  newspapers  and  the  Mass 
Transit  Railway  Corporation  for  giving  iis  free  media  space  or 
discounted  rates  f'.r  the  advertisements  on  the  Basic  Law.  We  also 
ha\  e  to  thank  our  friends  --  the  hardworking  reporters  --  who 
shuttled  from  places  to  places  to  cover  the  Basic  Law,  Especially 
during  the  mainland  drafters'  visit  to  Hong  Kong  in  April  this 
year,  they  had  to  cover  all  the  drafters'  activities  in  Hong  Kong 
so  that  news  could  be  promptly  released.  They  hence  contributed  a 
great  deal  to  the  exchange  of  views  between  the  drafters  and 
people  in  Hong  K^ng. 

To  facilitate  the  publicity  on  the  contents  of  the  Basic  Law 
(Draft),  our  Secretariat  organized  a  territory-wide  itinerant 
exhibition.  A  number  of  real  estate  developers  were  kind  enough 
to  provide  the  sites  for  the  eNhibition.  Without  their 
assistance,  the  exhibition  would  not  have  been  a  success.  Also 
during  this  second  round  of  consultations,  our  Secretariat 
organize<i  a  number  of  public  seminars  and  discussion  sessions  on 
special  issues.  We  were  honoured  to  have  well  qualified  academics 
and  experts  to  chair  those  seminars  and  discussion  sessions.  Tliey 
not  only  gave  us  their  valuable  time  and  shared  with  us  their 
knowledge  and  expertise,  but  also  benefited  us  with  their 
invaluable  insight  into  those  special  issues  relating  to  the 
Basic   Law.   Our   heartfelt  gratitude  is  herein   acknowledged   to 


these  academics  and  experts. 

The  events  that  took  place  between  May  and  June  this  year  on 
mainland  China  evoked  great  repercussions  in  Hong  Kong,  thus 
making  it  difficult  for  the  consultations  on  the  Basic  Law  to 
proceed  as  scheduled.  Consequently  on  7  June,  we  announced  that 
all  activities  were  to  be  suspended.  The  consultations  did  not 
resume  until  20  July.  During  that  time,  despite  the  extra 
pressure  exerted  on  the  consultative  woi-k  by  the  anxiety  of 
people  in  Hong  Kong  about  their  future,  our  one  hundred  and 
seventy  odd  members  continued  with  their  effort.  After  the 
consultations  were  fully  resumed,  members  of  our  Executive 
Committee  went  to  Beijing  several  times  to  exchange  opinions  with 
the  leaders  of  the  Drafting  Committee.  Subsequently,  with  the 
consent  of  the  authorities  concerned,  the  consultation  period  was 
extended  to  the  end  of  October.  The  special  groups  of  our 
Committee  then  called  their  own  meetings  to  discuss  in  depth  the 
contents  of  the  Basic  Law  (Draft)  in  the  light  of  the  new- 
circumstances. 

An  international  symposium  was  initially  scheduled  as  part  of  the 
programme  for  this  second  consultation  exercise.  But  owing  to 
inadequate  time  caused  by  the  suspension  of  the  consultative  work 
in  June  and  July,  it  had  to  be  cancelled  with  reluctance. 
Nevertheless,  we  would  still  like  to  extend  our  gratitude  to 
those  internationally  renowned  scholars  who  agreed  to  present 
their  papers  at  this  symposium.  It  is  most  unfortunate  that  the 
Hong  Kong  public  have  been  denied  a  chance  of  meeting  them. 

In  the  whole  process  of  drafting  the  Basic  Law.  the  drafters  are 
naturally  the  ones  who  contribute  the  most  and  work  the  hardest. 
Likewise  in  the  consultations  on  the  Basic  Law,  our  ad\isers  and 
members  are  the  ones  who  contribute  the  most.  This  is  especially 
true  with  the  second  round  of  consultations,  during  which  they 
vowed  to  adhere  to  their  duties  and  continued  to  work  for  a 
better  Basic  Law.  I  believe  those  who  have  been  and  are  still 
following  the  development  of  the  Basic  Law  will  not  dispute  that. 
My  indebtedness  is  herein  acknowledged  to  our  advisers  and 
members . 

During  this  consultation  period,  people  from  various  sectors 
submitted  to  us  all  sorts  of  opinions  which  covered  almost 
everything  and  were  expressed  in  all  forms.  We  herein  thank  them 
sincerely  for  their  concern  for  the  Basic  Law  (Draft).  Our 
Secretariat  is  at  the  moment  processing  these  opinions  so  that 
they  can  be  compiled  into  the  consultation  report  which,  apart 
from  being  submitted  to  the  Drafting  Committee  for  reference, 
will  be  made  axailable  to  the  public  as  in  the  previous  round  of 
consultations.  Although  the  second  consultation  period  has 
concluded,  we  still  welcome  other  organizations  and  people  from 
various  sectors  to  continue  to  express  their  opinions  before  the 
meetings  to  be  held  in  December  by  the  various  subgroups  of  the 
Drafting  Committee  for  the  Basic  Law.  Even  though  the  opinions 
received  between  now  and  the  December  meetings  will  not  be 
included   in   the  consultation  report,   they   will   be   forwarded 


directly  to  the  Drafting  Committee. 

As  a  result  of  the  publicity  campaign  which  was  strengthened  in 
the  light  of  the  lessons  drawn  from  the  previous  round  of 
consultations,  and  the  extension  of  the  consultation  period,  the 
non-recurrent  expenses  for  this  period  have  exceeded  our  budget. 
Fortunately  this  major  problem  has  been  resolved  by  generous 
donations  to  our  Fund.  Our  indebtedness  is  herein  acknowledged 
once  again  to  tJiose  who  have  donated  so  generously. 

Numerous  organizations  and  individuals  have  rendered  us  support 
and  assistance  in  this  second  round  of  consultations,  but  it  is 
quite  impossible  to  mention  them  individually  here.  May  we  extend 
once  more  our  most  sincere  thanks  to  all  of  you. 


Ann  Tse  Kai 

Chairman 

Consultative  Committee  for  the  Basic  Law 


I   PRINCIPLES  AND  METHODS  OF  CONSULTATION 


Foreword 


On  21  February  1989,  the  sixth  session  of  the  Standing 
Committee  of  the  Seventh  National  People's  Congress  of  the 
People's  Republic  of  China  examined  and  decided  to  publish 
the  Basic  Law  of  the  Hong  Kong  Special  Administrative 
Region  ( Draft )( hereinafter  referred' to  as  the  Basic  Law 
(Draft)).  It  also  announced  that  opinions  on  the  Basic  Law 
(Draft)  would  be  extensively  solicited  in  Hong  Kong  and 
other  parts  of  the  country.  The  Consultative  Committee  for 
the  Basic  Law  ( CCBL  )  was  entrusted  by  the  Drafting 
Committee  for  the  Basic  Law  with  the  responsibility  of 
launching  a  second  round  of  comprehensive  consultations  on 
the  Basic  Law  (Draft)  in  Hong  Kong.  (The  first  round  of 
comprehensive  consultations  was  launched  between  May  and 
September  1988  on  the  Draft  Basic  Law  for  Solicitation  of 
Opinions .  ) 


Principles  of  Consultation 


In  order  to  carry  out  consultation  on  the  Basic  Law 
(Draft)  effectively,  the  special  groups  of  our  Committee 
held  meetings  from  13  to  17  February  to  discuss  the 
consultation  on  the  Basic  Law  (Draft).  A  large  number  of 
opinions  and  suggestions  were  put  forward  on  such  issues 
as  the  scope  of  this  consultation  exercise,  promotion 
activities,  ways  of  collecting  opinions,  efforts  to  reach 
a  compromise  political  model,  the  str-engthening  of  the 
irM:hange  of  views  between  the  drafters  and  CCBL  members, 
t  hf^  way  in  whiihi  the  special  groups  should  organize  their 
discussions,  and  the  way  to  bring  the  role  of  CCBL  members 
into  play.  These  views  and  suggestions  were  subsequently 
studied  and  summarized  into  five  principles  by  the 
Executive  Committee: 

(1 )  Comprehensive  promotion;  consultation  with  emphasis  on 
special  issues; 

(2)  Taking  the  initiative,  adopting  an  active  approach, 
and  ensuring  that  the  consultations  will  have  concrete 
results; 

(3)  Taking  last  year's  experience  as  reference  but  at  the 
same  time  taking  account  of  the  characteristics  and 
nciture  of  this  round  of  consultations; 

(  n  Emphasis  on  exchanging  views  with  and  canvassing 
support  from  the  drafters;  and 


(5)  Consultation  should  go  hand  in  hand  with  compromise. 

3.  A  delegation  comprising  ten  Executive  Committee  members 
went  to  Beijing  in  mid-March  to  brief  the  Drafting 
Committee  on  the  CCBL ' s  plan  for  this  consultation 
exercise  and  had  a  meaningful  dialogue  with  the  drafters 
on  ways  to  coordinate  the  efforts  of  the  CCBL  and  the 
Drafting  Committee  in  this  round  of  consultations. 

4.  The  whole  consultation  exercise  was  launched  in  accordance 
with  the  principle  of  "promotion  before  consultation". 
During  the  first  two  months  after  the  Draft  was  published, 
the  key  tasks  were  to  distribute  the  Draft  and  publicize 
the  Basic  Law.  The  organization  of  discussions  and 
collection  of  opinions  began  at  a  later  stage. 


Period  of  Consultation 


According  to  the  announcement  made  by  the  Standing 
Committee  of  the  National  People's  Congress,  the 
consultation  period  would  last  from  the  date  of 
publication  to  the  end  of  July.  The  CCBL  would  finish  the 
collection  of  opinions  on  30  June  and  compile  those 
opinions  received  before  that  date  by  the  CCBL  into  a 
consultation  report  to  be  forwarded  to  the  Drafting 
Committee  for  reference. 

Since  the  Hong  Kong  public  reacted  strongly  to  the  events 
that  took  place  on  mainland  China  in  May  and  June,  the 
Basic  Law-related  consultative  activities  in  Hong  Kong 
were  affected.  On  7  June,  the  CCBL  decided  to  suspend 
consultation  on  the  Basic  Law.  The  Secretariat,  however, 
continued  to  collect  and  process  opinions. 

On  10  Jvjly,  the  Chairman,  Vice  Chairmen  and  Secretary- 
General  of  the  CCBL  went  to  Beijing  at  the  invitation  of 
the  Chairman  of  the  Drafting  Committee  Ji  Pengfei,  to 
discuss  how  further  consultations  on  the  Basic  Law  (Draft) 
were  to  be  carried  out  in  Hong  Kong.  At  the  meeting,  Mr  Ji 
reiterated  that  the  policies  of  the  Chinese  Government 
regarding  Hong  Kong  would  remain  unchanged,  and  that  they 
would  propose  to  the  Standing  Committee  of  the  National 
People's  Congress  that  the  consultation  period  for  the 
Basic  Law  (Draft)  in  Hong  Kong  be  duly  extended,  whereas 
the  date  for  submitting  the  Basic  Law  to  the  National 
People's  Congress  for  examination  and  endorsement  would 
not  be  changed . 

On  20  July,  the  Executive  Committee  of  the  CCBL  held  a 
meeting  to  discuss  the  conditions  prevailing  at  the  time. 
It  was  held  that  the  Hong  Kong  public  had  revived  their 
interest  in  the  drafting  of  the  Basic  Law,  and  realized 
the   importance  of  the  Basic  Law  to  the  future  development 


of  Hong  Kong.  It  was  therefore  decided  that  consultations 
were  to  be  fully  resumed  as  from  that  date.  Meanwhile,  the 
CCBL  was  informed  by  the  Drafting  Committee  that  the 
consultation  period  for  the  Basic  Law  (Draft)  was  extended 
to  the  end  of  October  upon  the  approval  of  the  chairmen's 
meeting  of  the  Standing  Committee  of  the  National  People's 
Congress,  and  the  CCBL  was  asked  to  submit  the 
consultation  report  before  the  end  of  November. 

9.  After  the  consultation  exercise  had  fully  resumed,  the  six 
special  groups  of  the  CCBL  and  their  coordinating  groups 
held  a  series  of  meetings  to  discuss  their  future  work. 
Existing  pj'oblems  were  also  raised  for  the  reference  of 
Executive  Committee  members  when  revising  their  work  plan. 

10.  Soon  after  the  visit  of  the  CCBL  Chairman,  Vice  Chairmen 
and  Secretary-General  to  Beijing  on  10  July,  a  delegation 
comprising  nine  Executive  Committee  members  went  to 
Beijing  on  16  and  17  August  to  discuss  with 
representatives  of  the  Drafting  Committee  the  coordination 
between  the  two  committees,  including  such  issues  as 
whether  the  promulgation  of  the  Basic  Law  should  be 
postponed,  visits  of  mainland  drafters  to  Hong  Kong, 
delegations  of  CCBL  members  and  members  of  various  sectors 
to  Beijing,  key  issvies  for  consultation,  and  the  future 
arrangement  for  submitting  the  consultation  report.  The 
Executive  Committee  members  also  conveyed  to  the  parties 
concerned  the  anxiety  of  people  in  Hong  Kong  about  the 
future  of  Hong  Kong  after  the  Beijing  incident. 

11.  With  respect  to  the  above-mentioned  issues,  members  of  the 
Executive  Committee  delegation  not  only  st.ated  their  own 
views,  but  also  conveyed  different  views  of  other  CCBL 
members  and  the  public  opinion.  On  the  proposed 
postponement  of  the  promulgation  of  the  Basic  Law.  the 
representatives  of  the  Drafting  Committee  seriously 
considered  the  various  possibilities,  including  the 
possibility  of  empowering  the  Standing  Committee  of  the 
National  People's  Congress  to  examine  and  promulgate  the 
Basic  Law  on  behalf  of  the  National  People's  Congress,  and 
the  specific  difficulties  in  calling  an  extraordinary 
session  of  the  National  People's  Congress.  The  Drafting 
Committee  reached  the  following  conclusion:  Provided  that 
the  Drafting  Committee  and  the  CCBL  work  closely  together 
and  the  meetings  of  the  Drafting  Committee  be  re- 
scheduled, the  consultation  exercise  would  not  be 
affected . 


Ways  of  Collecting  Opinions 

12.     During   the  consultation  period,  promotional  trailers   of 

the  CCBL  were  broadcast  regularly  on  television  and  radio, 

and   advertisements   were   placed  on  major   newspapers   to 
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the  public  to  voice  their  \iews  on  th« 
A  form  was  provided  in  the  Basic  Law 


Basic   Law 
(Draft)  Made 


invite 

(Draft 

Simple  published  by  the  Secretariat  so  that  members  of  the 

public  could  put  down  their  opinions.   In  addition,   local 

media   coverage   and  commentaries  as  well  as  the  \  lews   of 

the    public   expressed   through   the   mass    media    also 

constituted  a  major  source  of  opinions. 


13.     Before  the  consultation  exercise  was  launched,  t 
groups   of  the  CCBL  held  meetings  to  discuss   co 
on   the  Draft.   At  these  meetings,   some  members 
that   the   CCBL  should  conduct  a  public   opinion 
referendum  to  gauge  the  opinions  of  people  in  Ho 
the   Basic   Law   (Draft)  or  on  some  of   the   con 
issues  in  the  Diaft  such  as  politiccil  structure, 
thei'e   was  no  unanimous  \iew.   Members  of  the  pu 
put   forward  quite  a  number  of  suggestions  regar 
issue.   The  Executive  Committee  of  the  CCBL  ther 
four   meetings  to  discuss  the  issue  which  was  al 
the   cigenda  for  the  seventh  general  meeting  of 
Finally,   the   Executive  Committee  voted  on  the 
was   decided   that   the  CCBL  would  not   conduct 
opinion  poll  on  the  Basic  Law  (Draft).  For  the  d 
of   the  CCBL's  discussion  on  this  issue  and  the 
opinions   arising   from  the  discussion,    as  wel 
technical   and  operational  problems  involved  in 
opinion   poll,   please   refer  to  Annex  1  to   thi 
Issues  Relating  to  Public  Opinion  Polls. 


he  special 

nsul tat  1  on 

proposed 

poll   or 

ng  Kong  on 

tro\ersiaL 

However , 

bl ic   also 

ding   this 

efore  held 

so  put   on 

the   CCBL. 

issue .   It 

a  public 
evel opment 

di  f f erent 
1   as   the 

a  public 
s   report : 


14.  Although  the  CCBL  decided  that  it  would  not  conduct  a 
public  opinion  poll  on  the  Basic  Law  (Draft),  it  has 
stated  time  and  again  that  other  organizations  and 
individuals  are  welcome  to  conduct  public  opinion  polls 
and  submit  their  results  to  the  CCBL,  and  such  results 
will  be  forwarded  to  the  Drafting  Committee  for 
consideration.  (For  the  way  in  which  the  CCBL  handles  the 
results  of  opinion  polls  submitted  by  outside  parties, 
please  refer  to  Part  IV  of  this  report. ) 


Principles  and  Methods  of  Processing  Opinions 


15.  To  ensure  that  the  various  opinions  collected  could  be 
accurately  relayed  to  the  Drafting  Committee,  the 
opinions  were  processed  in  accordance  with  the  following 
principles  and  methods: 

15.1  Only  opinions  and  proposals  which  are  on  the  contents  of 
the  Basic  Law  (Draft)  or  on  relevant  issues  and  which  are 
received  within  the  period  from  the  publication  of  the 
Basic  Law  (Draft)  to  31  October  1989  shall  be  processed. 


15.2    All   senders 
detai Is : 


of   submissions  must  provide   the   following 
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(  1  )  Name 

( 2  )  Correspondence  address  and  telephone  number 

(3)  I.D.  card  number 

(  1  )  Age 

(5)  If  the  sender  is  an  organization  or  a  community  body, 
the  details  of  the  organization  and  the  personal  data 
of  the  person  in  charge  or  the  liaison  person  shall  be 
required . 

15.3  With  regard  to  the  submissions  carrying  the  address  of  the 
sender,  acknowledgements  shall,  as  far  as  possible,  be 
issued  within  one  week  from  receipt  of  the  submissions. 
Those  with  inadequate  personal  data  shall  be  asked  to 
provide  further  details. 

15.4  If  the  sender  is  an  organization  or  a  community  body,  it 
shall  be  asked  to  provide  details  concerning  the  size  of 
its  membership,  its  functions  and  objectives,  the 
procedure  of  preparing  the  submission,  etc. 

15.5  Organizers  or  organizing  bodies  of  public  opinion  polls 
shall  be  asked  to  provide  their  personal  data  or  details 
of  the  organizations  and  the  methods  of  survey. 

15.6  If  the  CCBL  learns  from  the  media  that  a  seminar  or  a 
public  opinion  poll  on  the  Basic  Law  was  held  by  a  certain 
organization  but  has  not  received  any  relevant  document, 
the  CCBL  shall  write  to  the  organization  to  ask  for 
relevant  information.  The  information  thus  received  shall 
duly  replace  the  media  coverage  of  the  seminar  or  poll. 

15.7  The  CCBL  reserves  the  right  not  to  process  submissions 
which  do  not  provide  the  details  listed  under  15.2  or 
which  are  totally  irrelevant  to  the  Basic  Law  (Draft).  In 
the  event  of  disagreement,  the  decision  of  the  Executive 
Committee  shall  pre\'ail. 

15.8  The  following  submissions  shall  not  be  processed: 

(1)  Anonymous  and  repeated  submissions; 

(2)  Submissions  from  government  departments; 

(3)  Submissions  from  members  of  the  Drafting  Committee   in 
their  indi\idual  capacities;  and 

(4)  Sul-imissions   from  indi\iduals  or  organizations  on       the 
mai  nland . 

15.9  The   CCBL   shall  return  any   submissions   from   government 
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departments.  Since  the  CCBL  is  a  non-governmental 
organization,  it  is  not  in  a  position  to  process 
submissions  from  government  departments.  If  a  government 
or  any  of  its  subordinate  bodies  would  like  to  submit 
opinion  on  the  affairs  of  another  government,  it  may  do  so 
tlirough  noimal  diplomatic  channels.  The  CCBL  welcomes 
members  of  the  civil  service,  as  well  as  of  Councils  and 
Boaxds  at  all  levels  to  offer  their  opinions  and 
suggestions  in  their  individual  capacities. 

15.10  Suljmiasions  which  require  to  be  kept  in  confidence  shall 
be  processed  separately  and  in  strict  confidence.  All 
submissions  shall  be  destroyed  immediately  after  the 
consultation  period. 
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II  PUBLICITY 


Foreword 


Publicity  and  explanation  of  the  Basic  Law  is  important  to 
the  collection  of  opinions.  Regarding  the  publicity 
programmes  for  this  round  of  consultations,  the  CCBL 
having  benefited  from  last  year's  experience  in  the  first 
round  of  consultations  continued  to  adopt  some  of  the  more 
effective  forms  of  publicity.  It  has  also  improved  and 
supplemented  these  forms  in  accordance  with  the 
characteristics  and  conditions  of  this  round  of 
consultations  to  achieve  better  results. 


Themes  of  Publicity 

2.      The   themes   of  publicity  in  this  round   of   consultations 
are  : 

(1)  results  of  the  first  consultation  exercise; 

(2)  making  the  Hong  Kong  public  understand  that  the 
drafting  of  the  Basic  Law  has  gone  through  repeated 
consultations.  After  this  round  of  consultations,  the 
Basic  Law  (Draft)  will  be  further  amended  and 
improved ; 

(3)  deepening  Hong  Kong  people's  understanding  of  the 
Basic  Law  (Draft); 

(4)  key  issues  for  this  round  of  consultations;  and 

(5)  urging  the  public  to  take  this  last  opportunity  to  put 
forward  their  views  and  amendment  proposals. 


Publicity  Efforts 

3.  On  26  February,  the  CCBL  held  a  press  conference  to  brief 
the  press  on  the  distribution  of  copies  of  the  Basic  Law 
(Draft)  and  on  the  consultation,  and  to  call  on  the  public 
to  take  this  final  opportunity  to  express  their  views. 

4.  Printing  and  distributing  the  Basic  Law  (Draft) 

4.1  The  CCBL  was  entrusted  by  the  Drafting  Committee  for  the 
Basic  Law  with  the  responsibility  of  printing  and 
distributing  copies  of  the  Basic  Law  (Draft),  both  in 
Chinese  (in  traditional  Chinese  characters)  and  English, 
in  Hong  Kong . 
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4.2  A  total  of  576,000  copies  of  the  Basic  Law  (Draft)  were 
printed,  435,000  copies  in  Chinese  and  lil,000  copies  in 
English.  These  copies  were  available  to  the  public  at  the 
CCBL  premises,  the  venues  of  the  Basic  Law  exhibition 
organized  by  the  CCBL  and  876  distribution  points  through 
the  following  banks  (listed  in  alphabetical  order): 

(1 )  Bank  of  China  Group 

(2)  Tlie  Bank  of  East  Asia,  Ltd. 

(3)  The  Bank  of  Tokyo  Ltd. 

(4)  The  Conimerc- iaJ  Bank  of  Hong  Kong  Ltd. 
(n)  The  Chasp  Manhattan  Bank,  N.A. 

(  fi )  Hang  Seng  Bank  Ltd. 

(7)  The  Hongkong  ^  Shanghai  Banking  Corporation 

(8)  Liu  Chong  Hing  Bank  Ltd. 

(9)  Standard  Chartered  Bank 

(10)  Shanghai  Commercial  Bai^k  Ltd. 
(11  )  I'nioi)  Bank  of  Hong  Kong  Ltd. 

1.3  At  the  same  time,  more  than  500  schools  and  organizations 
wrote  to  the  CCBL  for  large  quantities  of  the  Draft  to  be 
distributed  among  their  students  and  members.  As  a  result, 
the  distribution  of  the  Draft  was  more  extensive,  reaching 
every  stiatum  of  society.  With  the  assistance  of  overseas 
Chinese  organizations  and  bookstores,  as  well  as  two  Hong 
Kong  banks,  copies  of  the  Draft  were  made  available  in 
Australia,  Canada,  the  Netherlands,  the  United  Kingdom  and 
t  he^  United  .States  to  people  abroad,  especially  overseas 
Chinese,  for  reference. 

4.4  By  the  end  of  the  consultation  period,  a  total  of  57  1,300 
copies  of  the  Draft  were  distributed,  434,300  copies  in 
Chinese  and  140,000  copies  in  English. 

4.5  Tlie  CCBL  also  prepared  Chinese  and  English  tapes  as  well 
as  braille  copies  of  the  Basic  Law  (Draft)  for 
distribution  through  the  Hong  Kong  Society  for  the  Blind. 

5.      Printing  of  the  Reference  Papers  for  the  Basic  Law  (Draft) 

To  help  the  public  understand  the  drafting  process,  the 
amendments  made  after  the  first  round  of  comprehensive 
consultations  as  well  as  the  background  of  the  contro\ersy 
about  the  future  political  structure,  the  Secretariat  of 
the   CCBL   published   a   set  of   reference   papers   to   be 
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distributed  together  with  the  Basic  Law  (Draft).  The 
reference  papers  were  made  up  of  three  parts: 

(1)  The  Basic  Law:  Drafting  and  Consultation 

(2)  Table   of  Comparison  between  the  Draft  Basic  Law   for 
Solicitation  of  Opinions  and  the  Basic  Law  (Draft) 

(3)  Discussion   on  the  Design  of  the  Political   Structure 
and  Its  Development 

By  the  end  of  the  consultation  period,  a  total  of  320,800 
copies  of  the  reference  papers,  251,150  copies  in  Chinese 
and  69,650  copies  in  English,  were  distributed  by  the 
CCBL. 

6.  Printing  of  the  Basic  Law  (Draft)  Made  Simple  booklets 

The  contents  of  the  Basic  Law  involve  many  complicated 
legal  concepts.  To  make  them  readily  comprehensible  to  the 
general  public,  the  Secretariat  of  the  CCBL  published  the 
Basic  Law  (Draft)  Made  Simple.  The  booklet  introduces  the 
various  parts  of  the  Basic  Law  with  pictures  and  in  simple 
language.  This  presentation  is  welcomed  by  schools  and 
grass-roots  individuals  and  organizations.  A  total  of 
253,73  0  copies  of  the  booklet  were  given  away,  241,000 
copies  in  Chinese  and  9,710  copies  in  English. 

7.  Basic  Law  exhibition 

7.1  The  opening  ceremony  of  the  Basic  Law  exhibition  organized 
by  the  Secretariat  of  the  CCBL  was  held  on  28  March  at  the 
ground  floor  plaza  of  the  HongkongBank  Headquarters 
Building  in  Central  District.  The  ceremony  was  performed 
by  Mr  Xu  Jiatuan,  Director  of  the  Xin  Hua  News  Agency 
(Hong  Kong  Branch)  and  Dr  Ann  Tse  Kai,  Chairman  of  the 
CCBL.  The  itinerant  exhibition  was  later  held  at  10  venues 
across  the  territory.  There  were  more  than  25,700  visitor- 
counts.  The  schedule  of  the  exhibition  was  as  follows: 

Venue  Date 

Hongkong  &•  Shanghai  Banking 

Corporation,  Head  Office  28  March  --   2  April 

New  Town  Plaza,  Shatin  3  April  --  9  April 

City  Plaza,  Taikooshing  12  April  --  19  April 

Tuen  Mun  Town  Plaza  20  April  --  30  April 

New  World  Centre,  Tsim  Sha  Tsui  3  May  --  14  May 

7.2  After  the  Basic  Law  exhibition  was  held  at  the  above- 
mentioned   venues,   the  exhibition  panels  were  lent  to  the 
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Caritas   for   half   a  month  to  be  displayed   at   its   five 
community  and  youth  centres. 

8.      Publicity  through  the  mass  media 

8.1  To  facilitate  consultation  on  the  Basic  Law  (Draft),  from 
February  onwards  the  CCBL  continued  to  appoint  People  and 
Grey  Advertising  Ltd.  as  its  media  consultant  for  this 
round  of  consultations,  to  be  responsible  for  drawing  up  a 
publicity  programme  for  promoting  the  Basic  Law. 

8.2  The  objectives  of  the  advertising  programme  in  this  round 
of  consultations  were  to  build  up  a  good  image  for  the 
Basic  Law  (Draft),  encourage  the  public  to  read  the  text 
of  the  Basic  Law  (Draft),  and  emphasize  that  the 
consultation  on  the  Basic  Law  would  soon  be  over,  urging 
the  public  to  put  forward  their  views  in  this  final  round 
of  consultations. 

8.3  Under  the  initial  work  plan  for  this  consultation  period, 
the  publicity  campaign  through  the  mass  media  was  launched 
in  three  stages: 

(1)  Announcement   of  the  date  of  publication  of  the   Basic 
Law  (Draft); 

(2)  Consultation   period  following  the  publication  of   the 
Basic  Law  (Draft);  and 

(3)  Final  phase  of  the  consultation  period. 

8.4  In  this  round  of  consultations,  with  the  assistance  of  the 
government  and  the  coorperation  of  the  four  broadcasting 
stations,  Basic  Law-related  messages  such  as  those  on 
Basic  Law-related  activities  and  the  call  on  the  public  to 
take  this  last  chance  to  voice  their  opinions  were 
broadcast  at  A.P.I.  time.  Other  media  also  provided 
advertising  spaces  either  on  preferential  terms  or  free  of 
charge.  In  addition,  seven  CCBL  members  also  helped  in  the 
publicity  drive  by  appearing  in  television  promos. 

8.5  Media  tactics 

8.5.1  Publicity  through  the  mass  media  took  the  forms  of 
advertisement  on  television,  radio  and  in  the  newspapers, 
and  posters  at  MTR  stations. 

8.5.2  On  television,  the  CCBL  first  of  all  released  a  10-second 
and  a  15-second  reminder  advertisements  from  27  February 
onwards,  officially  announcing  the  distribution  of  copies 
of  the  Basic  Law  (Draft).  From  mid-March  onwards,  a  30- 
second  thematic  advertisement  with  "painting"  as  the  theme 
was  officially  released.  In  April,  advertisements  in  which 
the  amendments  to  the  Draft  Basic  Law  for  Solicitation  of 
Opinions  were  introduced  by  CCBL  members  were  released.  In 
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May.  the  theme  for  the  thematic  advertisement  was  switched 
to  "time".  In  addition,  several  reminder  advertisements 
on  the  open  seminars  and  discussion  sessions  organized  by 
the  Secretariat  of  the  CCBL  were  also  released  during  the 
consultation  period. 

8.5.3  In  the  press,  various  thematic,  reminder  and  testimonial 
advertisements  were  placed,  basically  in  line  with  the 
themes  and  messages  broadcast  on  television.  In  addition, 
there  were  four  types  of  tactical  advertisements. 

8.5.4  On  the  radio,  a  30-second  advertisement  was  broadcast 
announcing  the  distribution  of  copies  of  the  Basic  Law 
(Draft).  Thematic  advertisements  with  "painting"  and 
"time"  as  the  themes  were  also  broadcast.  In  addition, 
there  were  several  reminder  advertisements  on  seminars  and 
discussion  sessions. 

8.5.5  Posters  with  the  themes  of  "painting"  and  "time"  were 
produced  and  j'ut  up  at  MTR  stations  in  March  and  May. 

8.6  Throughout  the  consultation  period,  news  concerning  the 
Basic  Law  was  frequently  and  widely  covered  by  the  mass 
media.  This  was  effective  in  arousing  the  public's 
attention  to  the  Basic  Law. 

8.7  The  meiiia  publicity  on  the  Basic  Law  was  once  suspended  in 
June  and  July  as  a  result  of  the  Beijing  incident.  Only 
after  the  consultations  were  fully  resumed  at  the  end  of 
July  did  the  CCBL  again  publicize  the  Basic  Law  through 
vaiious  media.  On  21  July,  the  CCBL  released  a  statement 
in  Hong  Kong's  major  newspapers  ui^ging  the  public  to 
continue  to  express  their  opinions  on  the  Basic  Law 
(Draft).  Meanwhile,  the  Executive  Committee  also  issued  a 
statement  calling  on  all  people  in  the  territory  to  work 
together  for  a  better  Hong  Kong,  to  viphold  the  policy  of 
"one  country,  two  systems"  and  to  work  on  the  Basic  Law. 
Some  pre\ ious  publicity  promos  were  replaced  with  new  ones 
(including  a  publicity  footage  using  historical  events  as 
tlie  theme  was  liroadcast  on  television.  five  different 
thematic  adve-rt  isements  were  placed  in  the  newspapers  and 
two  types  of  posters  were  put  up  at  MTR  stations).  The 
theme  of  publicity  was  on  the  spirit  of  the  Execvitive 
Committee's  statement  mentioned  above.  It  was  hoped  that 
the  Hong  Kong  public-  will  adopt  a  positive  attitude  in 
facing  the  present  and  future  challenges. 
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Ill  DISCUSSIONS  AND  CONSULTATIONS 


Foreword 


Following  last  year's  first  round  of  comprehensive 
consultations,  the  Drafting  Committee  for  the  Basic  Law 
made  many  amendments  to  the  Draft  Basic  Law  for 
Solicitation  of  Opinions.  Members  of  the  public  were 
relatively  satisfied  with  the  majority  of  the  contents  of 
Basic  Law  (Draft),  the  revised  draft.  This  round  of 
consultations  therefore  focused  on  certain  key  issues 
to  resolve  those  issues  which  were  still  being  debated 
and  remained  controversial,  such  as  the  political 
structure,  the  relationship  between  the  Central 
Authorities  and  the  HKSAR,  and  the  policy  provisions. 
Meanwhile,  members  of  the  public  were  welcome  to  put 
forward  opinions  and  amendment  proposals  on  other 
artic les . 


Internal  Consultative  Activities 


Since  this  round  of  consultations  was  on  certain  key 
issues,  the  collection  of  opinions  was  not  divided,  by 
topics,  into  stages.  Instead,  the  special  groups  of  the 
CCBL  decided  their  own  key  issues  for  consultation  and 
their  own  schedules.  During  this  consultation  period,  the 
six  special  groups  called  a  total  of  23  meetings.  The 
results  of  their  discussions  were  processed  and  compiled 
by  the  Secretariat  into  the  "Collections  of  Views  of  the 
Special  Groups  of  the  Consultative  Committee  for  the  Basic 
Law  Regarding  the  Basic  Law  (Draft)"  vv'hich  was  adopted  by 
the  special  groups  and  then  examined  by  the  Executive 
Committee  and  subsequently  forwarded  to  the  Drafting 
Committee  for  reference. 

Although  the  consultation  exercise  was  once  suspended  as  a 
result  of  the  Beijing  incident,  after  the  CCBL  had  fully 
resumed  consultation,  the  internal  meetings  of  the  special 
groups  basically  returned  to  normal.  The  work  of  the 
special  groups  on  political  structure  and  on  the 
relationship  between  the  Central  Government  and  the  HKSAR 
was  affected  to  a  greater  extent  because  after  the 
incident,  some  CCBL  members  and  outside  parties  considered 
it  necessary  to  review  in  detail  the  provisions  on  these 
two  subjects,  and  more  discussions  were  therefore 
conducted , 

Apart  from  special  group  discussions,  the  Secretariat  also 
organized  a  series  of  seminars  or  discussion  sessions  open 
to  the  public  and  invited  experts  to  explore  from 
different  angles  the  following  subjects  of  public  concern: 
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Sub.iect  Date 

(1)  The  relationship  between 

the  executive  authorities  &         18  March 
the  legislature  (exclusively 
for  members ) 

(2)  Labour-management  relations 

&  collective  bargaining  8  April 

(3)  Constitutional  economics  15  April 

(4)  Civil  servants  and  politics  29  April 

(5)  Electoral  law  13  May 

(6)  Kon- intervent ion  under 

the  policy  of  "one  country, 

two  systems"  5  August 

(7)  National  security  law  12  August 

(8)  Retirement  security  2  September 

(9)  The  pace  of  development 

of  the  political  structure  9  September 

The  response  of  the  public  to  these  activities  was  very 
good,  especially  to  subjects  which  involve  the  political 
structure  or  the  relationship  between  the  Central 
Authorities  and  the  HKSAR.  A  total  of  980  participant- 
counts  was  recorded.  The  results  of  these  discussions  were 
also  extensively  covered  by  the   media. 

Printing  and  Compilation  of  Discussion  and  Reference  Papers 

5.  During  this  consultation  period,  the  CCBL  published  two 
discussion  papers  and  one  reference  paper  to  summarize  the 
discussions  on  individual  issues,  thus  helping  the  public 
understand  and  further  express  their  opinions  on  these 
issues : 

Discussion  papers 

(1)  Relationship  Between  the  Executi\e  Authorities  and  the 
Legislature 

(2)  Collective  Bargaining 
Reference  paper 

(]  )  An  Outline  of  the  Political  Models 
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Apart  from  being  distributed  among  the  di-afters  and  CCBL 
members,  these  discussion  and  reference  papers  were  also 
given  out  to  the  public  free  of  charge.  A  total  of  5,600 
copies  of  these  papers,  4,000  copies  in  Chinese  and  1,600 
copies  in  English,  were  given  out  by  the  Secretariat. 

Invitation  to  Mainland  Drafters  for  Exchange  of  Views  in  Hong  Kong 


Exchange  of  opinions  with  visiting  mainland  drafters  is  an 
important  aspect  of  this  consultation  exercise.  The  first 
delegation  of  mainland  drafters  led  by  Mr  Wang  Hanbin, 
Vice  Chairman  of  the  Drafting  Committee,  together  with 
experts  and  staff  of  the  Secretariat  of  the  Drafting 
Committee  (totalling  14  people)  visited  Hong  Kong  from  20 
April  to  3  May,  Along  with  their  Hong  Kong  counterparts, 
the  mainland  drafters  attended  five  exchange  sessions  with 
the  special  groups  of  the  CCBL,  and  received  the 
preliminary  views  of  individuals  and  organizations  in  Hong 
Kong  on  the  Basic  Law  (Draft).  They  also  responded  to  and 
elaborated  on  certain  questions.  One  special  feature  of 
this  visit  is  that  they  joined  many  activities  organized 
by  other  bodies,  such  as  visiting  community  bodies  and 
local  districts  and  attending  seminars  on  invitation.  In 
this  way  they  could  reacli  out  to  different  strata  of  the 
community  and  solicit  their  opinions.  The  first  delegation 
of  mainland  drafters  attended  more  than  30  exchange 
sessions  (with  a  total  of  over  800  participant-counts) 
during  their  stay  in  Hong  Kong. 

Three  delegations  of  mainland  drafters  were  originally 
scheduled  to  visit  Hong  Kong  during  this  consultation 
period.  However,  the  activities  of  the  other  two 
delegations  originally  scheduled  for  late  May  and  late 
June  were  all  cancelled.  The  Executive  Committee 
understood  the  urgent  request  of  CCBL  members  and  members 
of  various  sectors  in  Hong  Kong  for  direct  dialogues  with 
mainland  drafters.  Especially  after  the  Beijing  incident, 
these  people  were  all  the  more  concerned  about  their 
future  and  hoped  that  the  mainland  drafters  would  come  to 
Hong  Kong  to  share  their  anxiety.  After  the  consultations 
had  fully  resumed  and  during  their  visit  to  Beijing  in 
mid-August,  the  Executive  Committee  members  relayed  time 
and  again  the  above-mentioned  concerns  to  the  Drafting 
Committee  and  reiterated  that  the  invitation  to  mainland 
drafters  to  visit  Hong  Kong  remained  valid.  However,  the 
mainland  drafters  maintained  that  the  exchange  of  opinions 
on  the  Basic  Law  (Draft)  had  to  be  conducted  on  the  bases 
of  mutual  respect  and  mutual  trust.  Since  these  conditions 
did  not  exist  then,  no  more  visits  were  paid  to  Hong  Kong. 
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Exchange  Sessions  in  Guangzhou 


Although  the  Drafting  Committee  did  not  dispatch  further 
delegations  to  Hong  Kong  during  the  consultation  period, 
it  welcomed  the  proposal  that  CCBL  members  should  go  to 
Guangzhou  in  late  November  to  exchange  opinions  with  its 
various  subgroups  and  to  brief  them  on  the  consultation 
report  compiled  by  the  CCBL.  In  the  signing-up  for  the 
five  exchange  sessions  with  the  subgroups  held  on  21  and 
22  November  in  Guangzhou,  a  total  of  81  participant-counts 
was  recorded. 


Other  Activities 


An  international  symposium  entitled  "One  Country,  Two 
Systems  and  the  Basic  Law"  was  initially  scheduled  as  part 
of  the  programme  for  this  round  of  consultations. 
Academics  were  to  be  invited  to  explore  from  the 
political,  legal  and  economic  points  of  view  the  policy  of 
"one  country,  two  systems"  put  forward  by  China  as  well  as 
issues  concerning  the  drafting  of  the  Basic  Law.  The 
Executive  Committee  of  the  CCBL  set  up  a  four-member 
committee  to  take  charge  of  the  preparatory  work.  As 
little  time  was  left  after  the  suspension  of  consultation 
in  June  and  July,  the  symposium  had  to  be  cancelled. 


10.  In  addition  to  the  seminars  and  discussion  sessions 
organized  by  the  CCBL,  organizations  of  various  sectors 
also  held  different  Basic  Law-related  promotional  and 
consultative  activities  in  accordance  with  their  own 
characteristics  and  needs.  These  activities  included 
exhibitions,  lectures,  discussions,  forums,  study  camps, 
luncheon  meetings  and  public  opinion  polls.  The  special 
topics  introduced  and  discussed  focus  on  the  political 
striicture,  especially  the  political  models.  The  CCBL 
provided,  as  far  as  possible,  all  kinds  of  assistance  in 
these  activities,  such  as  liaising  with  speakers, 
providing  copies  of  the  Basic  Law  (Draft)  and  reference 
materials,  so  that  the  consultation  exercise  could  reach 
everv  district  and  every  stratum  of  the  community. 
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IV  PROCESSING  AND  COLLATION  OF  OPINIONS 
Foreword 


1.  The  second  round  of  consultations  commenced  at  the 
publication  of  the  Basic  Law  (Draft)  on  21  February  1989 
and  lasted  until  31  October  1989.  During  this  period,  the 
CCBL  collected  from  different  sources  6,540  pieces  of 
opinions,  among  which  265  were  confirmed  to  be  irrelevant 
to  the  Basic  Law  (Draft),  repeated-  or  anonymous  and  were 
therefore  not  processed. 

2.  The  opinions  which  have  been  processed  amount  to  6,275 
pieces,  including  3,513  submissions  from  individuals  or 
gi'oups  of  individuals,  147  submissions  from  organizations 
CI-  groups  of  organizations,  2,479  pieces  from  local  media. 
22  from  CCBL  internal  discussions,  5  from  exchange 
sessions  between  the  drafters  and  CCBL  members,  32  from 
exchange  sessions  between  the  drafters  and  other  sectors, 
9  reports  on  the  seminars  and  discussion  sessions  held  by 
the  CCBL,  44  reports  on  seminars  organized  by  outside 
parties,  3  signature  campaigns,  and  21  reports  on  the 
pviblic  opinion  polls  regarding  the  Basic  Law  (Draft) 
conducted  by  various  sectors. 

3.  The  sources  of  opinions  are  not  confined  to  indi\iduals 
and  organizations  from  different  fields  in  Hong  Kong,  some 
of  the  opinions  are  from  overseas. 


Submissions  from  Individuals  or  Groups  of  Individuals 


Out  of  the  3,513  submissions  from  individuals  or  groups  of 
individuals,  3,442  are  from  individuals  and  71  are  from 
720  individuals  who  form  themselves  into  groups.  Each  of 
these  submissions  is  treated  as  a  single  unit.  The  CCBL 
has  gi\en  each  of  the  siibmissions  carrying  the  addresses 
of  the  senders  (including  pre-printed  letters)  an 
acknov-ledgement  and  asked  those  with  inadequate  personal 
data  to  provide  additional  details  required  by  the  CCBL. 
Regarding  submissions  from  groups  of  individuals, 
acknowledgements  have  been  sent  to  their  liaison  persons. 
Other  submissions  with  no  address  have  also  been 
processed.  The  eight  submissions  which  require  to  be  kept 
confidential  are  all  from  individuals. 

Among  the  submissions  from  individuals  or  groups  of 
individuals,  2,807  are  pre-printed  letters  and  for  the 
majority  of  them  the  source  is  not  indicated.  Letters  with 
identical  contents  (with  the  opinions  on  the  Basic  Law 
(Draft),  suggestions  for  amendment  or  the  choice  of  a 
particulcir   proposcil   clearly  listed,   and  the   supporters 
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being  asked  to  sign  and  provide  their  personal  data;  some 
of  these  letters  contain  a  column  entitled  "any  other 
opinions"  allowing  the  signatories  to  comment  on  other 
matters  in  the  Basic  Law  (Draft))  come  in  12  types,  of 
which  some  are  similar  to  one  another  in  contents  and 
differ  only  in  wording  and  thoroughness.  There  are  11 
types  which  are  in  the  form  of  a  questionnaire  (listing 
the  various  proposals,  or  a  number  of  comments  or 
suggestions  for  amendment  regarding  a  certain  article,  and 
the  signatories  being  asked  to  make  their  own  choice;  some 
of  these  questionnaires  contain  a  column  entitled 
"reasons"  allowing  the  signatories  to  write  down  their 
reasons  for  choosing  a  particular  model  or  accepting  a 
particular  view).  The  opinions  and  proposals  of  pre- 
printed letters  mainly  focus  on  issues  relating  to  the 
relationship  between  the  Central  Authorities  and  the 
HKSAR,  or  the  political  structure  (mainly  on  the  methods 
for  selecting  the  Chief  Executive  and  for  forming  the 
Legislative  Council  of  the  HKSAR). 

6.  Most  of  the  submissions  from  individuals  or  groups  of 
individuals  contain  opinions  which  are  partially  or 
completely  the  same  as  those  contained  in  certain  pre- 
printed letters.  Submissions  with  identical  contents, 
whether  they  are  pre-printed  or  hand  copied,  shall  be 
treated  as  pre-printed  letters. 

7.  The  number  of  each  type  of  pre-printed  letters  sent  in  to 
the  CCBL  varies,  from  more  than  a  thousand  to  only  a  few. 
Some  of  them  were  passed  on  to  the  CCBL  after  they  had 
been  collected  by  the  parties  responsible  for  printing  or 
launching  them.  The  rest  were  sent  in  by  the  signatories 
indivi  dually . 

8.  In  order  to  accurately  reflect  the  quantity  of  pre-printed 
letters  sent  in  by  members  of  public  in  support  of  a 
particular  model  or  opinion,  the  Secretariat  will  make  a 
note  in  the  General  Report  on  the  Articles  to  faithfully 
convey  the  relevant  information  to  the  Drafting  Committee. 
However,  elaboration  on  these  figures  is  not  within  the 
terms  of  reference  of  the  CCBL. 


Submissions  from  Organizations  or  Groups  of  Organizations 


The  CCBL  received  147  submissions  from  363  organizations, 
community  bodies  and  other  establishments.  Among  them  17 
submissions  are  from  242  organizations  which  form 
themselves  into  groups.  Some  organizations  sent  in  more 
than  one  submission.  Each  submission  from  an  organization 
or  a  group  of  organizations  is  treated  as  a  single  unit. 
The  organizations  are  from  a  wide  range  of  fields,  such  as 
industry  and  commerce,  finance,  law,  the  professions,  mass 
media,   labour   and  grass-roots   organizations,   religious 
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bodies,  organizations  of  foreign  nationals  and  concern 
groups.  Many  of  these  organizations  have  a  long  history. 
Some  have  a  number  of  branches  representing  different 
trades  and  strata.  Some  are  newly  established 
organizations  for  the  purpose  of  paying  close  attention  to 
the  community  of  Hong  Kong  and  its  future.  The  membership 
of  these  organizations  ranges  from  less  than  100  to  a  feu- 
thousand  or  more. 

10.  These  organizations  and  community  bodies  prepared  their 
submissions  through  different  procedures.  The  most  common 
procedure  is  as  follows:  A  seminar,  discussion  or  forum 
was  held  to  collect  members'  views  on  the  Basic  Law 
(Draft)  and  the  views  were  compiled  into  a  written 
submission;  or  a  written  submission  was  drafted  by  a 
concern  group  or  a  permanent  committee  under  the 
organization  after  some  study,  to  be  passed  by  the 
council,  the  executive  committee,  the  standing  committee 
or  the  general  meeting  of  the  organization.  If  a  piece  of 
opinion  is  submitted  by  a  concern  group  or  a  group  of 
members  of  an  organization,  the  CCBL  will  process  it  as  a 
submission  from  a  group  of  individuals. 

11.  No  organizations  requested  that  their  submissions  be  kept 
confidential.  In  order  to  help  the  Drafting  Committee 
better  understand  these  opinions,  the  CCBL  when 
acknowledging  receipt  of  their  submissions  also  required 
the  organizations  to  pro\-ide  details  in  respect  of  their 
functions,  objectives,  memberships,  and  the  procedures 
through  which  theij'  submissions  were  prepared.  Such 
details  if  provided  promptly  would  be  submitted  to  the 
Drafting  Committee  along  with  the  consultation  report.  For 
organizations  which  had  also  submitted  their  opinions  in 
the  last  round  of  consultations  but  which  could  not 
pro\'ide  the  above-mentioned  information  before  the  CCBL 
finished  compiling  the  consultation  report,  the  CCBL  would 
present  the  information  (if  any)  provided  by  those 
organizations  in  the  previous  consultation  period  and  make 
a  note  specifying  so. 


Coverage  by  the  Local  Mass  Media 


12.  The  mass  media  in  Hong  Kong  extensively  covered  matters 
concerning  the  Basic  Law  during  the  consultation  period 
for  the  Basic  Law  (Draft),  especially  in  the  early  stage 
just  following  the  publication  of  the  Basic  Law  (Draft), 
in  April  when  the  drafters  visited  Hong  Kong,  and  near  the 
end  of  the  consultation  period. 

13.  The  local  mass  media  form  one  of  the  important  sources  of 
opinions.  During  this  consultation  period,  the  CCBL 
collected  1,35G  press  reports  of  interviews,  pviblic 
speeches   and  discussions  on  matters  concerning  the   Basic 
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Law;  111  editorials;  740  columns  and  commentaries;  105 
letters  to  the  editor;  and  102  magazine  articles.  In 
addition,  there  were  65  television  discussion  programmes, 
not  including  the  informational  programmes  which 
inti'oduced  the  Basic  Law.  With  these  opinions.  our 
collection  was  more  comprehensive .  Some  of  the  features, 
letters  to  the  editor  and  articles  in  newspapers  and 
magazines  are  exactly  identical  to  the  submissions 
received  by  the  CCBL .  Some  have  been  repeatedly  published 
in  different  newspapers  or  magazines.  But  no  matter  how 
many  times  they  have  been  published  or  sent  in,  as  long  as 
they  are  from  the  same  source,  the  CCBL  shall  only  select 
one  to  be  processed. 


Signature  Campaigns 


During  the  consultation  period,  the  CCBL  only  received 
three  signature  campaigns  launched  by  organizations,  which 
include  the  signatures  of  2,589  individuals.  The  majority 
of  them  provided  their  names  while  only  a  small  number 
provided  their  I.D.  Ccird  numbers  which  the  CCBL,  however, 
is  unable  to  verify. 


Public  Opinion  Polls 


15.  The  CCBL  received  21  reports  on  public  opinion  polls 
during  the  consultation  period.  These  surveys  mainly 
centre  around  issues  concerning  the  political  structure, 
the  legitimacy  of  the  Basic  Law,  and  confidence  in  Hong 
Kong's  future.  These  surveys  have  different  target 
respondents:  some  take  the  general  public  in  Hong  Kong  as 
their  target  respondents  while  others  are  confined  to  a 
certain  district  or  members  of  a  certain  organization.  The 
methods  of  survey  and  the  forms  of  questionnaires  also 
differ  from  one  to  another.  Hence,  the  CCBL  cannot 
summarize  the  contents  of  these  surveys  in  the  main  text 
of  the  consultation  report.  As  the  CCBL  is  not  in  a 
position  to  assess  the  quality  control  of  these  public 
opinion  polls,  the  results  of  these  polls  will  be 
submitted  for  the  reference  of  the  Drafting  Committee  as 
an  annex  to  the  General  Report  on  the  Articles.  The  annex 
will  not  contain  any  interpretation  or  evaluation  of  the 
results  of  these  polls. 


Processing  and  Collation  of  Opinions 

16.  The  opinions  collected  by  the  CCBL  were  first  sorted  out 
according  to  their  sources  and  natures  and  coded.  Then 
they   were   classified   according  to  the  subjects   of   the 
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various  chapters  of  the  Basic  Law  (Draft).  After 
collation,  they  were  compiled  into  a  three-volume 
consultation  report.  The  entire  consultation  report  was 
examined  by  the  Executive  Committee  of  the  CCBL  before 
being  forwarded  to  the  Drafting  Committee  for  reference  in 
mid-November . 

16.1  Volume  1  of  the  Consultation  Report 

(1)  Report  on  the  consultation  on  the  Basic  Law  (Draft) 

I.  Principles  and  Methods  of  Consultation 

II.  Publicity 

III.  Discussions  and  Consultations 

IV.  Processing  and  Collation  of  Opinions 

(2)  Collections  of  views  of  the  special  groups  of  the 
Consultative  Committee  for  the  Basic  Law  regarding  the 
Basic  Law  (Draft) 

1.  Special   Group   on   the   Relationship   between   the 
Central  Government  and  the  HKSAR 

2.  Special  Group  on  Law 

3.  Special   Group  on  the  Fundamental  Rights  and  Duties 
of  Inhabitants 

4.  Special  Group  on  Political  Structure 

5.  Special  Group  on  Economy  •  ■  ' 

6.  Special  Group  on  Culture,  Education,  Technology  and 
Religion  > 

The  collections  of  views  of  the  various  special  groups 
were  prepared  by  collating  the  opinions  collected  from 
the  internal  discussions  of  the  special  groups  held 
during  the  consultation  period  and  from  the  exchange 
sessions  with  mainland  drafters  held  during  their 
visit  to  Hong  Kong  in  April.  All  collections  of  views 
of  the  special  groups  have  been  passed  by  the 
respective  special  groups. 

16.2  Volume   2  of  the  Consultation  Report  --  Reports  on  special 
iss\ies 

-  The  question  of  non-intervention  under  the  policy  of 
one  country,  two  systems 

-  National  security  law  and  emergency  regulations 
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-  The  stationing  of  military  forces  in  the  HKSAR 

-  Collective  bargaining 

-  Retirement  security 

-  The   development   of   the   discussion   on   political 
structure 

-  Proposals  for  selecting  the  Chief  Executive  and   for 
forming  the  legislature 

-  The  pace  of  development  of  the  political  structure 

-  The   relationship  between  the  executive   authorities 
and  the  legislature 

-  Electoral  law 

-  Civil  servants  and  politics 

-  Constitutional    economics   and   the   provisions   on 
economy  in  the  Basic  Law  (Draft) 

16.3  Volume  3  of  the  Consultation  Report  --  General  report  on 
the  articles  (available  in  Chinese  only) 

This  report  includes  opinions,  specific  proposals  and  the 
reasons  concerned  regarding  each  chapter,  section  and 
article  of,  and  each  annex  to  the  Basic  Law  (Draft),  such 
as  amendment  to  the  wording,  addition  and  deletion. 

16.4  Annexes  to  the  consultation  report  on  the  Basic  Law 
( Draft  ) 

(1)  Summary   of  the  names  and  data  of  organizations   which 
suV)mitted  opinions 

(2)  Summary   of  the  data  and  submissions  of  public  opinion 
poll  reports 

17.  As  the  consultation  period  for  the  Basic  Law  (Draft)  has 
been  extended  for  three  months  while  the  date  of 
promulgation  remains  unchanged,  despite  the  re-scheduling 
of  the  Drafting  Committee  meetings,  the  special  groups  of 
the  CCBL  s'lbmitted  the  summaries  of  their  meetings  in  this 
consultation  period  as  early  as  possible  to  the  Drafting 
Ciimmittee  so  that  the  drafters  would  have  sufficient  time 
to  study  them.  The  special  groups  prepared  the  summaries 
of  their  meetings  in  early  October.  After  these  summaries 
hid  been  confirmed  bv  the  respective  special  groups  and 
^ubse<iuently  examined  by  the  Executive  Committee,  they 
were  promptly  delivered  to  the  Drafting  Committee. 
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18.  Apart  from  serving  as  reference  for  the  Drafting 
Committee.  the  consultation  report  will  also  be  available 
to  the  public  pursuant  to  the  decision  of  the  Executive 
Committee . 

19.  Although  the  consultation  exercise  was  interrupted  for 
more  than  two  months  as  a  result  of  the  Beijing  incident, 
with  the  extension  of  the  consultation  period,  the  actual 
time  for  consultation  was  not  reduced.  However,  taking 
into  account  that  after  this  incident,  members  of  the 
public  may  put  forward  new  opinions  regarding  various 
issues  relating  to  the  Basic  Law,  or  need  more  time  for 
further  discussions,  the  CCBL  will  follow  last  year's 
pi^actice  in  continuing  to  collect  other  opinions  or 
supplementary  opinions  put  forward  by  members  of  the 
public  within  the  one  and  half  months  between  the  expiry 
of  the  consultation  period  and  the  meetings  of  the 
subgroups  of  the  Drafting  Committee  to  be  held  in  mid- 
December.  Even  though  these  submissions  will  not  be 
included  in  the  CCBL's  consultation  report,  they  will  be 
re-directed  to  the  Drafting  Committee  for  reference. 


If  there  is  any  discrepancy  between  the  Chinese  and  the  English 
versions,  the  Chinese  version  shall  prevail. 
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Annex  1 


Issues  relating  to  public  opinion  polls 


1.         Introduction 


The  Consultative  Committee  for  the  Basic  Law  ( CCBL )  is  a 
non-governmental  consultative  organization.  According  to 
its  Constitution,  it  should  "conduct  democratic 
consultations  and  receive  diverse  views"  by  "seeking 
common  ground  while  reserving  differences,  not  insisting 
on  unanimity,  nor  deciding  matters  by  voting".  As 
regards  the  actual  methods  of  consultation,  members  of 
the  public  have  suggested  that  the  CCBL  should  conduct  a 
public  opinion  poll  or  a  referendum  to  gauge  public 
opinion.  Similar  requests  ha\e  also  been  put  forward  by 
members  of  the  CCBL.  Although  it  was  suggested  in  the 
first  round  of  consultations  in  1988  that  the  CCBL 
should  conduct  a  public  opinion  poll  or  hold  a 
referendum  to  gauge  the  opinions  of  people  in  Hong  Kong 
on  the  Draft  Basic  Law  for  Solicitation  of  Opinions,  the 
proposal  was  not  adopted  by  the  CCBL.  Instead,  the 
results  of  the  public  opinion  polls  conducted  by  outside 
bodies  and  organizations  were  presented  as  an  annex  to 
the  consultation  report  for  submission  to  the  Drafting 
Committee.  The  CCBL  did  not  comment  or  elaborate  on  the 
methods  or  the  results  of  these  opinion  polls.  Before 
the  second  round  of  consultations  rommenced  m  early 
1989,  the  special  groups  of  the  CCBL  held  meetings  to 
discuss  the  consultation  on  the  Basic  Law  ( Draft  I .  At 
these  meetings,  some  members  proposed  that  the  CCBL 
should  conduct  a  public  opinion  poll  or  a  referendum  to 
gauge  the  opinions  of  people  in  Hong  Kong  on  the  Basic 
Law  (Draft)  or  on  some  of  its  sections  or  chapters,  such 
as  that  on  the  political  structure.  However,  there  was 
no  unanimous  view.  Members  of  the  public  also  put 
forward  quite  a  number  of  suggestions  regarding  this 
issue.  The  Executive  Committee  of  the  CCBL  held  four 
meeting's  to  discuss  the  issue  which  was  also  put  on  the 
agenda  for  the  seventh  general  meeting  of  the  CCBL.  A 
definite  decision  on  the  issue  was  reached  by  the 
Executive  Committee  of  the  CCBL  at  the  meeting  held  on  7 
October.  The  purpose  of  this  paper  is  to  report  on  the 
CCBL's  discussion  on  whether  or  not  it  should  conduct  a 
public  opinion  poll  to  gauge  the  opinions  of  the  public. 

Public  opinion  polls  and  referendums  as  means  of  gauging 
the  opinions  of  the  public 

As  the  consultation  on  the  Basic  Law  has  reached  its 
final  stage,  some  members  of  the  public  as  well  as  CCBL 
members  were  of  the  opinion  that  the  CCBL  as  a 
consultative   organization   for   the   Basic   Law   should 
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conduct  a  public  opinion  poll  or  a  referendum  to  gauge 
the  inclinations  of  the  public,  thus  helping  the 
Drafting  Committee  understand  the  wishes  of  Hong  Kong 
people.  Although  public  opinion  polls  and  referendums 
are  completely  different  in  nature,  they  have  been 
confused  and  placed  on  a  par  in  a  number  of  the 
opinions.  Actually,  in  those  opinions  which  call  for  a 
public  opinion  poll  conducted  by  the  CCBL,  what  is  being 
requested  is  generally  a  "sample  survey",  i.e.  to  select 
a  sample  by  statistical  methods  for  interviewing  after 
which  the  results  will  be  computed.  The  questionnaire 
for  a  sample  sur\ey  is  usually  not  disclosed  to  the 
public  in  order  to  minimize  the  influence  of  the  public 
opinion  on  the  respondents'  emotions;  whereas  a 
referendum  is  the  submission  of  a  simple  and  publicly 
known  issue  to  the  direct  vote  of  the  eligible  voters 
after  discussion,  pi-opaganda  or  agitation  among  the 
public.  The  problems  involved  in  a  referendum  are 
completely  different  from  those  in  a  sample  survey.  The 
holding  of  a  referendum  requires  rules  for  such 
procedures  as  the  registration  of  voters  and  the  \'oting, 
which  must  be  conducted  in  compliance  with  strict 
political  standards.  Since  the  Basic  Law  is  the  business 
of  the  Chinese  Go\ernment  while  Hong  Kong  is  to  remain 
under  British  administration  prior  to  1D97,  the 
registration  of  voters  and  voting  under  these 
circumstances  will  touch  on  many  complicated  political 
issues.  The  CCBL  as  a  non-governmental  organization  is 
not  in  a  position  to  carry  out  the  work  of  this  nature. 
It  therefore  has  not  discussed  or  studied  the 
possibility  of  holding  a  referendum,  nor  has  any  CCBL 
member  put  forward  such  a  request. 

2.2  As  regards  the  handling  of  the  results  of  an  opinion 
poll  or  a  referendum,  among  those  opinions  advocating  a 
public  opinion  poll  or  a  referendum,  some  maintain  that 
the  results  should  only  be  for  the  reference  of  the 
Drafting  Committee  and  should  not,  in  any  way,  be 
binding.  However,  there  are  also  opinions  which  hold 
that  the  results  should  be  binding  on  the  Drafting 
Committee,  and  should  not  be  for  reference  only. 

3.        Factors  to  be  considered  when  conducting  a  sample  survey 

3.1       Method 

The  "public  opinion  poll"  under  discussion  in  fact 
refers  to  a  random  sample  survey  by  statistical 
methods.  The  normal  practice  is  to  first  design  a 
questionnaire,  translatir^g  the  matters  to  be  studied 
into  a  series  of  simple,  clear  and  direct  questions  with 
a  number  of  fixed  answers  attached  to  each  question. 
Then  by  way  of  random  selection,  500  to  6,000  people  (in 
actual  cases,  the  sample  size  is  usually  around  1,000  to 
3,000   people)  will  be  sampled  from  the  adult  population 
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in  Hong  Kong  to  answer  the  questionnaire.  Then,  the 
answers  given  by  these  people  in  the  questionnaire  will 
be  quantified.  By  means  of  statistical  inference,  these 
results  may,  within  a  certain  range  of  deviation,  be 
reckoned  to  be  good  estimates  of  the  response  of  the 
whole  adult  population  in  Hong  Kong.  On  this  basis,  the 
proportions  of  the  population  who  chose  the  individual 
fixed  answers  to  the  questions  presented  in  the 
questionnaire  are  measured.  Some  of  the  existing 
opinions  advocating  a  sample  survey  are  in  favour  of 
disclosing  the  questionnaire  before  the  survey  so  that 
people  of  different  opinions  can  conduct  publicity 
campaigns  on  these  questions.  Such  a  suggestion  is 
against  the  normal  practice  of  sample  surveys. 
Furthermore,  if  CCBL  members  of  different  political 
views  are  allowed  to  participate  in  the  design  of  the 
questionnaire,  it  will  be  impossible  to  keep  the 
questions  confidential.  But  if  they  are  not  allowed  to 
participate,  the  fairness  and  objectivity  of  the  survey 
will  be  queried. 

3.2  The  role  of  the  CCBL 

Since  the  above-mentioned  process  involves  many 
technical  and  operational  problems,  the  major  parts  of 
the  job  cannot  be  done  by  the  CCBL  or  its  Secretariat 
itself.  So  the  practical  question  facing  the  CCBL  is 
whether  the  CCBL  should  commission  a  professional 
marketing  research  company  to  conduct  a  territory-wide 
sample  survey  to  gauge  the  opinions  of  people  in  Hong 
Kong   on  certain  issues  through  quantitative  means. 

3.3  Actual  procedures  of  a  sample  survey 

3.3.1     Establish  the  objective  of  the  survey 

With  regard  to  the  existing  proposals  that  a  sample 
survey  should  be  conducted  on  the  Basic  Law  (Draft),  the 
object i\e  of  such  a  survey  has  not  been  discussed  in 
depth,  and  no  clear  and  specific  objecti^"e  has  been 
established.  But  the  following  objectives  have  been 
mentioned:  (1)  to  find  out  the  preference  of  members  of 
the  public  concerning  the  various  political  models;  (2) 
to  find  out  to  what  degree  members  of  the  public  have 
accepted  the  Basic  Law  (Draft)  as  a  whole;  (3)  as  a 
means  for  collecting  the  opinions  of  the  silent 
majority;  and  (1)  as  a  means  for  giving  members  of  the 
public  a  chance  to  participate  in  the  consultation  on 
the  Basic  Law.  Some  of  these  objectives  have  common 
ground  while  some  are  contradictory.  At  the  same  time, 
there  exists  the  question  as  to  whether  it  is  possible 
to  achie\'e  these  objectives  by  a  sample  survey.  But  if 
a  survey  is  to  be  conducted,  the  objective  must  be 
established  before  the  actual  survey  can  be  launched  in 
accordance  with  this  objective. 
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3.3.2  Define  the  scope  of  the  survey 

The  areas  covered  by  the  Basic  Law  (Draft)  are  very 
extensive.  Some  of  these  areas  are  highly  controversial 
but  some  are  less  so  or  are  even  not  controversial  at 
all.  However,  it  is  still  possible  to  explore  or 
quantify  opinions  from  other  angles.  Then  how  should  the 
scope  of  the  survey  be  defined?  There  is  no  common  view 
but  it  has  been  suggested  that:  (1)  the  survey  should  be 
confined  to  the  issues  on  the  political  structure;  (2) 
the  survey  should  be  confined  to  the  most  controversial 
issues  relating  to  the  political  structure,  such  as  the 
alternatives  for  the  selection  of  the  Chief  Executive 
and  the  formation  of  the  legislature;  (3)  in  addition  to 
the  issues  on  the  political  structure,  the  survey  should 
also  cover  some  controversial  issues  such  as  that  on  the 
relationship  between  the  Central  Authorities  and  the 
HKSAR;  and  (4)  the  survey  should  cover  all  issues 
relating  to  the  Basic  Law  (Draft). 

3.3.3  Design  the  questionnaire 

After  the  objective  is  established  and  the  scope  is 
defined,  it  is  necessary  to  translate  the  relevant 
contents  and  controversies  and  the  matters  to  be 
explored  into  a  series  of  questions  with  several  fixed 
answers  provided.  The  simplest  answers  are:  yes,  no,  and 
no  comment.  Another  way  is  to  provide  several 
alternatives  for  the  respondents  to  choose  from. 
However,  if  the  alternatives  are  interrelated,  it  is 
necessary  to  simplify  them  or  screen  them  or  rewrite 
them  so  that  the  respondents  will  easily  understand  the 
questions  and  the  meaning  of  the  various  answers.  This 
process  involves  not  only  technical  problems  but  also 
the  designer's  political  awareness  in  respect  of  these 
questions  because  the  alternatives  presented  may  be 
biased  by  this  factor. 

3.3.4  Decide  on  the  techniques 

( 1 )  Sample  size  --  The  sample  size  has  bearing  on  the 
reliability  and  accuracy  of  the  results.  The  larger 
the  sample,  the  smaller  the  error.  However,  when  the 
sample  reaches  a  certain  size,  the  advantages 
brought  about  by  additional  sample  units  will 
diminish.  Normally,  the  maximum  effective  sample 
size  is  about  6,000  units  and  the  minimum  size  is 
about  500,  depending  on  the  degree  of  accuracy  of 
the  results  required  by  the  party  who  conducts  the 
survey . 

(2)  Survey  method  --  The  usual  survey  methods  include: 

-  Telephone   interview:   It  saves  time   and  is   less 
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expensive.  However,  if  the  questionnaire  is 
complicated,  such  a  method  should  not  be  used  as 
there  would  be  difficulties  in  quality  control. 

-  Face-to-face  interview. 

(3)  Collection  and  analysis  of  data  --  This  is  a  purely 
technical  procedure. 

(4)  Interpretation  of  the  results  --  With  statistical 
methods,  the  inclinations  of  opinions  on  a  certain 
question  shown  by  people  of  different  occupations, 
ages,  sexes  and  educational  backgrounds  are  analysed 
and  then  an  interpretation  of  the  survey  results  is 
made.  This  procedure,  on  the  one  hand,  involves 
technical  problems  and  on  the  other,  depends  on  the 
analysts'  understanding  of  the  political  and  social 
implications  of  that  qviestion. 

With  respect  to  the  above-mentioned  procedures:  (1)  the 
objective  of  the  survey  must  be  established  by  the 
commissioning  organization;  (2)  as  to  the  scope  of  the 
survey  and  the  design  of  the  questionnaire,  there  are 
two  possible  practices:  (i)  the  commissioning 
organization  decides  first  and  then  advice  will  be 
given  by  the  research  company;  or  (ii)  the  research 
company  is  solely  responsible,  e.g.  the  public  opinion 
poll  conducted  in  1987  by  the  Hong  Kong  Government  on 
the  reform  of  the  political  structure;  (3)  the  technical 
aspects  are  usually  decided  by  the  research  company  in 
consultation  with  the  commissioning  organization;  (4) 
the  actual  interview  and  compilation  of  statistics  are 
carried  out  by  the  research  company;  and  (5)  as  to  the 
interpretation  of  the  results,  there  are  also  two 
possible  practices:  (i)  the  results  may  be  analysed  by 
the  research  company  alone;  or  (ii)  they  may  be  analysed 
jointly  by  the  research  company  and  the  commissioning 
organizat  ion . 

3.4       Monitoring  and  quality  control 

Professional  research  companies  usually  have  set 
procedures  to  control  the  quality  of  surveys.  Howe\-er, 
in  view  of  the  controversy  caused  by  the  public  opinion 
poll  conducted  in  1987  by  the  Hong  Kong  Government  on 
the  reform  of  the  political  structure,  when  proposing 
that  a  similar  sample  survey  should  be  conducted  on  the 
Basic  Law  (Draft),  some  people  suggested  that  an 
independent  and  authoritative  monitoring  group 
comprising  eminent  persons  from  various  sectors  should 
be  established  to  monitor  the  survey.  Only  with  this 
practice  will  the  results  of  the  survey  be  accepted. 
However,  there  were  no  specific  proposals  on  the 
composition,  powers  and  functions  of  this  monitoring 
group . 
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3.5       Expenses 

The  expenses  involved  depend  on  the  number  of  questions 
to  be  surveyed  and  their  complexity,  the  sample  size, 
the  survey  method  and  the  degree  of  accuracy  required  of 
the  results.  The  expenses  will  probably  be  in  the  range 
of  HK$900,000  to  HK$2,000,000. 

4.  Development  of  the  discussion  of  the  Consultative 
Committee  for  the  Basic  Law  on  whether  it  should  conduct 
a  public  opinion  poll  on  the  Basic  Law  (Draft) 

4.1  From  13  to  17  February  this  year,  the  special  groups  of 
the  CCBL  held  meetings  to  discuss  the  consultations  on 
the  Basic  Law  (Draft).  At  these  meetings,  some  members 
proposed  that  a  sample  survey  should  be  conducted  to 
gauge  the  opinions  of  members  of  the  public  on  the  Basic 
Law  (Draft)  or  on  some  of  the  sections  and  chapters  of 
the  Draft  such  as  that  on  the  political  structure. 
Members  held  divergent  views  on  this  proposal.  Some  of 
them  expressed  support  while  others  were  against  the 
proposal  or  had  reservations  about  it.  Moreover,  the 
members  did  not  have  any  clear  idea  or  common 
understanding  of  the  objecti\es  and  methods  of  the 
sample  survey. 

4.2  On  18  February,  at  the  resumed  meeting  of  the  2  1th 
meeting  of  the  Executive  Committee,  the  Vice  Chairmen 
each  reported  on  the  results  of  discussions  held  by  the 
special  groups,  including  the  opinions  of  members  for 
and  against  the  proposal  that  the  CCBL  should  conduct  a 
sample  survey.  As  the  opinions  of  members  were  not 
unanimous,  the  meeting  asked  the  Secretariat  to  submit 
a  report  to  the  Executive  Committee  on  the  feasibility 
of  conducting  a  sample  survey  scientifically, 
objectively  and  fairly. 

4.3  On  8  March,  the  Executive  Committee  held  the  second 
resumed  meeting  of  the  24th  meeting  at  which  members 
exchanged  opinions  on  whether  the  CCBL  would  conduct  a 
sample  survey  but  no  conclusion  was  reached. 

4.4  On  29  March,  the  Executive  Committee  held  the  third 
resumed  meeting  of  the  24th  meeting.  The  meeting  first 
studied  the  report  on  the  question  of  sample  survey 
submitted  by  the  Secretariat  and  then  further  discussed 
the  issue.  The  issue  was  put  to  a  vote  after  discussion, 
with  the  following  results:  2  votes  for,  5  against  and  3 
abstentions.  It  was  finally  resolved  that  the  CCBL  would 
not  conduct  a  public  opinion  poll  on  the  Basic  Law 
(Draft).  The  meeting  also  decided  to  follow  last  year's 
practice,  i.e.  to  faithfully  convey  to  the  Drafting 
Committee  the  survey  results  submitted  by  outside 
parties  and  organizations. 
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4.5  After  this  decision  was  publicly  announced,  three 
members  of  the  CCBL  wrote  to  the  Executive  Committee 
individually,  demanding  that  the  issue  should  be 
discussed   again  at  the  general  meeting. 

4.6  On  22  April,  the  25th  meeting  of  the  Executive  Committee 
discussed  the  demand  of  the  three  CCBL  members,  and 
resolved  that  the  issue  would  be  referred  to  the  seventh 
general  meeting  for  discussion. 

4.7  Later,  in  view  of  the  events  that  took  place  on  mainland 
China  in  May  and  June,  the  Executive  Committee  announced 
that  the  seventh  general  meeting  which  was  initially 
scheduled  for  3  June  was  to  be  postponed.  The  above- 
mentioned  issue  was  thus  denied  a  chance  to  be  discussed 
at  the  general  meeting.  On  2  September,  the  28th  meeting 
of  the  Executive  Committee  was  held.  It  was  decided  that 
the  seventh  general  meeting  was  to  be  held  on  23 
September  and  that  the  item  "To  discuss  whether  the  CCBL 
should  conduct  a  public  opinion  poll  on  the  Basic  Law 
(Draft)"  was  to  remain  on  the  agenda. 

4.8  On  23  September,  at  the  seventh  general  meeting  of  the 
CCBL,  members  expressed  their  views  on  whether  the  CCBL 
should  conduct  a  public  opinion  poll  on  the  Basic  Law 
(Draft).  Since  the  Executive  Committee  did  not  receive 
any  motion  to  vote  on  the  issue  within  7  days  after  the 
agenda  for  the  general  meeting  was  given,  or  before  the 
meeting,  the  meeting  could  not  pass  a  resolution  on  the 
i  ssue . 

4.9  On  7  October,  the  Executive  Committee  held  the  30th 
meeting  at  which  the  issue  of  whether  the  CCBL  should 
conduct  a  public  opinion  poll  on  the  Basic  Law  (Draft) 
was  again  discussed.  The  voting  results  were:  3  votes  in 
favour,  12  against  (among  which  two  were  submitted  in 
writing),  and  2  abstentions.  The  meeting  resolved  that 
the  CCBL  would  not  conduct  a  public  opinion  poll  on  the 
Basic  Law  (Draft).  However,  other  individuals  or 
organizations  were  welcome  to  submit  their  poll  results 
to  the  CCBL. 

4.10  After  the  Executive  Committee  had  made  the  above 
decision,  four  CCBL  members  resigned,  one  after  another, 
from  the  CCBL  as  a  gesture  of  dissatisfaction.  They 
maintained  that  the  CCBL ' s  decision  showed  its 
indifference  to  public  opinion  and  its  failure  to  fully 
perform  its  consultative  duties. 

5.  Controversial  issues  and  views  arising  from  the 
discussion   of  the  Consultative  Committee  for  the   Basic 

Law 

5.1       On   the  point  of  having  a  public  opinion  poll   conducted 
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by    the    CCBL 

5.1.1  Affirmative  views: 

5.1.1.1  The  CCBL  has  always  played  a  passive  role  in  collecting 
opinions  from  members  of  the  public.  It  merely  collects 
the  opinions  submitted  by  people  in  Hong  Kong  without 
discerning  the  degree  of  inclinations  for  various 
opinions  existing  within  the  community.  Hence,  a 
public  opinion  poll  conducted  by  the  CCBL  will  be 
highly  valued  as  it  will  make  up  for  this  inadequacy  and 
will  increase  the  legitimacy  of  the  Basic  Law. 

5.1.1.2  Under  the  prevailing  circumstances,  it  will  be  difficult 
to  reach  a  compromise.  Moreover,  the  point  of  having  a 
public  opinion  poll  does  not  lie  in  seeking  a  compromise 
among  the  various  models  or  opinions,  but  in 
understanding  how  people  in  Hong  Kong  generally  think  of 
the  various  opinions. 

5.1.1.3  A  public  opinion  poll  will  not  exclude  new  opinions. 
Furthermore,  it  is  expected  that  not  many  new  opinions 
will  be  put  forward  towards  or  after  the  conclusion  of 
the  consultation  period.  If  a  public  opinion  poll  is 
conducted  then,  no  major  problems  will  arise  even  if  it 
fails  to  collect  new  opinions  as  this  is  not  its 
function.  The  poll  will  enable  people  in  Hong  Kong  to 
show  their  stance  on  the  existing  opinions  and  the 
results  of  the  poll  will  be  very  helpful  to  the  Drafting 
Committee  in  making  its  final  decisions. 

5.1.1.4  Inclinations  which  are  substantive  or  established  on  a 
scientific  basis  will  help  the  drafters  in  their 
consideration  and  decision-making.  The  CCBL  should  not 
be  over-anxious  about  "the  undesirable  influence  that 
quantified  opinions  may  have  on  the  drafters"  as  the 
drafters  are  persons  of  insight  who  will  make  wise 
decisions  against  pressure. 

5.1.1.5  Some  of  the  drafters  have  affirmed  the  positive  role  of 
a  public  opinion  poll. 

5.1.1.6  The  CCBL  has  relatively  more  resources  than  other 
organizations  and  is  therefore  qualified  to  conduct  a 
territory-wide  public  opinion  poll. 

5.1.1.7  The  CCBL  is  relatively  neutral  and  has  sufficient 
authority  to  conduct  a  territory-wide  public  opinion 
poll.  Hence,  a  public  opinion  poll  conducted  by  the  CCBL 
should  be  more  reliable  than  one  conducted  by  any  other 
organization  and  will  be  readily  accepted  by  the  public. 

5.1.2  Reservations  and  objections: 

5.1.2.1   The   function  of  the  CCBL  is  to  extensively  collect   the 
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opinions  of  people  from  various  sectors  on  the  Basic 
Law.  The  methods  it  adopts  for  collecting  opinions  from 
members  of  the  public  are  not  altogether  passive.  In  the 
past  few  years,  the  CCBL  organized  activities  such  as 
public-hearings,  meet-the-public  sessions,  to  actively- 
collect  the  opinions  of  people  in  Hong  Kong. 

5.1.2.2  The  CCBL  members  themselves  are  quite  representative  in 
consulting  people  from  different  social  strata.  One 
cannot  say  that  it  is  impossible  to  assess  the  opinions 
of  people  in  Hong  Kong  without  conducting  a  public 
opinion  poll . 

5.1.2.3  Some  of  the  drafters  indicated  that  they  did  take  some 
of  the  opinion  polls  as  reference  when  formulating  the 
political  model  but  their  effort  received  much 
criticism.  The  CCBL  may  also  have  to  shoulder  such  a 
burden  in  future. 

5.1.2.4  The  neutrality  of  the  CCBL  has  always  been  questioned. 
Hence,  a  survey  conducted  by  a  marketing  research 
company  commissioned  by  the  CCBL  will  be  criticized 
regardless  of  the  survey  results. 

5.1.2.5  Whatever  the  opinion  poll  results  obtained  by  the  CCBL 
are,  if  the  Drafting  Committee  does  not  take  specific 
actions  accordingly,  the  CCBL  will  be  regarded  as  a 
consultative  organization  not  taken  seriously  by  the 
Drafting  Committee.  This  will  exert  pressure  on  both 
the  CCBL  and  the  Drafting  Committee. 

5.1.2.6  A  public  opinion  poll  conducted  by  the  CCBL  only  means 
that  the  CCBL  will  commission  a  marketing  research 
company  to  conduct  the  opinion  poll.  The  CCBL  itself  is 
unlikely  to  or  should  not  get  involved  in  the  actual 
survey.  Hence,  the  role  played  by  the  CCBL  in  a  public 
opinion  poll  is  not  different  from  that  played  by  any 
other  organization  or  body. 

5.1.2.7  The  aim  of  having  an  opinion  poll  conducted  by  the  CCBL 
is  not  clear.  There  are  many  different  proposals. 
Regarding  the  carrying  out  of  a  public  opinion  poll  by 
the  CCBL,  different  parties  put  forward  different  views 
on  different  occasions  and  at  different  times:  some  are 
of  the  opinion  that  a  survey  on  the  controversial  issues 
relating  to  the  political  structure  alone  would  suffice; 
some  are  in  favour  of  conducting  a  comprehensive  survey 
on  e\"ery  part  of  the  Basic  Law  (Draft);  and  some  propose 
that  the  survey  should  be  on  the  acceptability  of  the 
entire  Draft  to  the  public.  If  the  CCBL  resolves  to 
conduct  a  sample  survey,  it  will  have  to  decide  on  the 
scope  of  the  survey.  Since  the  CCBL  is  composed  of 
people  of  different  political  views  and  from  various 
sectors,  it  will  be  very  difficult  to  make  this 
dec  ision . 
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5.1.2.8  Sample  survey  has  long  been  employed  in  the  business 
world  as  a  scientific,  objective  and  fair  method.  As 
the  questions  to  be  surveyed  in  a  commercial  context  are 
relatively  simple  and  clear,  the  design  of  the 
questionnaire  is  a  relatively  easy  job.  If  the  survey 
is  on  political,  social  or  current  affairs  issues, 
especially  when  there  are  divergent  opinions  on  the 
existing  issue  of  political  structure,  the  presentation 
of  the  questions,  the  contents  of  the  answers  and  the 
number  of  choices  available  will  each  be  a  possible 
source  of  further  disputes  among  people  of  different 
political  views.  There  are  different  opinions  on  the 
process  and  arrangements  for  the  design  of  the 
questionnaire:  1.  The  Executive  Committee  will  only  give 
some  objective  instructions  and  the  research  company 
will  be  solely  responsible  for  the  design  of  the 
questionnaire;  2.  An  independent  monitoring  authority 
will  be  set  up  to  monitor  the  process  of  the  survey,  but 
no  definite  proposal  on  the  composition  of  this 
authority  has  been  made  yet.  This  indicates  that  people 
of  different  political  views  will  try  their  best  to 
influence  and  monitor  the  process  of  the  survey  to 
ensure  that  the  results  of  the  survey  will  be  favourable 
to  their  own  camp.  Since  the  CCBL  is  an  organization 
comprising  people  of  various  political  views,  it  is 
difficult  to  guarantee  that  the  survey  will  be  free  from 
any  political  influence  and  conducted  objectively  and 
fairly.  In  fact,  regarding  the  presentation  of  some 
political  questions,  it  is  quite  impossible  to  find  a 
standard  that  is  objective,  unbiased  and  acceptable  to 
all.  In  this  respect,  lessons  can  be  drawn  from  the 
experience  of  the  Hong  Kong  Government  in  its  public 
opinion  poll  conducted  in  1987  on  the  reform  of  the 
political  structure  in  Hong  Kong. 

5.1.2.9  The  CCBL  has  not  denied  the  function  of  public  opinion 
polls  as  a  means  of  collecting  opinions  from  the  public, 
or  their  scientific  nature.  But  it  must  be  pointed  out 
that  a  public  opinion  poll  will  not  bring  in  new 
opinions.  It  may  appear  that  a  public  opinion  poll  will 
not  exclude  new  opinions,  but  in  fact  it  will,  since 
only  several  major  opinions  will  be  selected  from 
existing  opinions  for  the  survey.  And  it  is  on  this 
basis  that  the  inclinations  of  the  public  towards  these 
opinions  are  quantified.  During  this  process,  we  first 
have  to  selectively  choose  a  number  of  opinions  from  the 
many  because  the  number  of  opinions  regarding  a  certain 
issue,  e.g.  the  political  models,  may  be  too  large.  It 
will  be  impossible  to  list  out  each  and  every  one  of 
them.  Only  a  few  of  them  can  be  selected  to  be  surveyed. 
Even  if  all  the  models  could  be  presented  in  the 
questionnaire,  any  new  opinions  put  forward  after  the 
questionnaire  has  been  designed  would  not  be  processed. 
For   instance,   if   the  CCBL  decided  early  this  year   to 
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conduct  a  public  opinion  poll  in  June  or  July,  the 
models  released  after  July,  such  as  the  "one-council, 
two-chamber"  and  "4-4-2"  models,  would  naturally  be 
excluded  from  the  questionnaire.  Thus,  it  will  be  unfair 
to  those  new  opinions  which  emerge  after  the 
questionnaire  has  been  designed. 

5.1.2.10  For  the  reason  mentioned  in  5.1.1.2,  if  the  CCBL  was  to 
conduct  such  a  survey,  it  would  be  unfavourable  to  the 
seeking  of  a  compromise  model  among  the  various  camps. 

5.1.2.11  The  so-called  "public  opinion  poll"  in  fact  refers  to  a 
sample  survey  and  not  a  referendum.  It  is  to  select  a 
certain  number  of  sample  units  from  the  adult  population 
in  Hong  Kong  to  answer  the  questionnaire.  The  argument 
that  a  public  opinion  poll  wil]  enhance  the 
participation  of  the  public  is  unfounded  since  not  every 
member  of  the  public  will  be  asked  to  respond.  Only  a 
limited  number  of  people  will  be  selected  to  answer  the 
questionnaire.  Such  a  process  will  not  enable  more 
members  of  the  public  to  actually  take  part  in  the 
consultation  exercise.  Neither  will  it  enhance  the 
participation  of  the  public  in  the  consultation  on  the 
Basic  Law,  nor  increase  the  legitimacy  of  the  Basic  Law. 

5.2  On  whether  a  public  opinion  poll  is  in  line  with  the 
CCBL's  Constitution 

5.2.1  Affirmative  views: 

5.2.1.1  In  the  last  consultation  report.  the  number  of  opinions 
collected  from  various  sources  (e.g.  the  number  of 
people  svipporting  a  certain  signature  campaign)  were 
listed  out.  As  this  practice  has  not  violated  the  CCBL's 
Constitution,  neither  will  a  public  opinion  poll. 

5.2.1.2  A  public  opinion  poll  exactly  observes  the  principle 
laid  down  in  the  CCBL's  Constitution:  "seeking  common 
ground  while  reserving  differences,  [and]  not  insisting 
on  unanimity" . 

5.2.2  Reservations  and  objections: 

5.2.2.1  To  find  out  the  inclinations  of  members  of  the  public 
towards  certain  opinions  is  against  the  provision  that 
the  CCBL  "shall  study  in  depth  views  and  suggestions  on 
the  contents  of  the  Basic  Law, . . . ,nor  deciding  matters 
by  voting"  prescribed  in  the  CCBL's  Constitution.  In  the 
past  few  years,  the  CCBL  has  strictly  observed  this 
principle  by  not  quantifying  the  opinions  submitted  by 
its  members  or  by  outside  parties  in  order  to  conduct 
democratic  consultations  by  seeking  common  ground  while 
reserving  differences  and  not  insisting  on  unanimity. 
Nevertheless,  the  decision  on  whether  or  not  to  conduct 
a  public  opinion  poll  is  a  procedural  issue  which  can  be 
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put  to  a  vote.  But  the  sole  function  of  a  public  opinion 
poll  is  to  quantify  opinions,  which  is  against  the 
Constitution  of  the  CCBL. 

5.2.2.2  In  the  last  consultation  report,  the  supporting  and 
opposing  views  of  the  public  on  various  issues  were 
not  quantified.  Only  the  number  of  opinions  collected 
from  different  sources  was  listed  out.  These  figures  are 
not  necessarily  related  to  the  inclinations  of  members 
of  the  public  regarding  a  certain  opinion.  In  fact,  in 
the  last  round  of  consultations,  it  was  impossible  for 
us  to  accurately  compute  the  number  of  \ lews  in  f a\ our 
of  or  against  a  certain  opinion. 

5.3       On  the  scientific  nature  of  a  public  opinion  poll 

5.3.1     Affirmative  views: 

5.3.1.1  Undeniably,  all  means  of  collecting  opinions  (including 
public  opinion  polls)  have  their  limitations  and  are 
subject  to  a  certain  rate  of  error.  So  long  as  the  whole 
process  is  conducted  rigorously  at  an  acceptable  rate  of 
error,  the  survey  results  are  generally  accepted. 

5.3.1.2  When  no  better  alternatives  are  available,  a  public 
opinion  poll  is  the  most  scientific,  fair  and  effective 
method  for  collecting  opinions  from  the  general  public. 
To  query  the  scientific  nature  of  public  opinion  polls 
by  arguing  that  the  survey  results  obtained  from  a 
sample  of  several  hundred  to  three  thousand  people 
cannot  represent  the  opinions  of  people  in  Hong  Kong  at 
large,  is  undoubtedly  being  sceptical  about  modern 
science . 

5.3.1.3  Although  a  public  opinion  poll  has  its  limitations,  the 
CCBL  can  at  least  find  out  through  the  survey  the 
inclinations  of  people  in  Hong  Kong  at  a  certain  period 
of  time.  If  one  worries  that  a  single  survey  may  fail  to 
indicate  clearly  the  opinions  of  people  in  Hong  Kong,  a 
second  survey  may  be  conducted. 

5.3.1.4  If  one  flatly  refuses  to  conduct  a  public  opinion  poll 
on  the  grounds  that  it  is  not  reliable,  it  will  be 
difficult  for  him  to  account  for  this  decision  in  the 
future.  The  CCBL  should  not  expect  to  obtain  all 
consultation  results  from  one  single  public  opinion  poll 
as  it  will  be  an  unfair  demand.  Indeed,  it  is  difficult 
to  find  a  scientific  method  which  will  guarantee 
accurate  results.  But  the  CCBL  should  at  least 
indirectly  encourage  other  parties  to  conduct  public 
surveys  and  summarize  the  survey  results  for  the 
consideration  of  the  CCBL. 


5.3.2     Reservations  and  objections 
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5.3.2.1  Provided  the  sample  size  is  large  enough,  the  adoption 
of  a  scientific  marketing  reserach  method  for  gauging 
the  opinions  of  members  of  the  public  may  be  considered. 
However,  the  larger  the  sample,  the  higher  the  costs. 

5.3.2.2  The  scientific  nature  of  public  opinion  polls  should  not 
be  queried.  However,  if  the  poll  is  not  comprehensive 
enough,  it  will  become  even  more  unscientific  because 
inadequate  representation  will  be  highly  misleading.  It 
may  even  undo  all  the  work  the  CCBL  has  done. 

5.3.2.3  Public  opinion  polls  are  scientific  in  some  ways,  but 
they  also  have  their  unscientific  aspects.  For 
instance,  individual  persons  have  different 
interpretations  and  standards  of  democracy.  If  such 
interpretations  and  standards  of  democracy  are  summed  up 
through  a  public  opinion  poll,  the  results  could  be  very 
misleading.  In  fact,  there  have  been  public  opinion 
polls  which  produced  contradictory  results. 

5.3.2.4  Public  opinion  polls  are  undoubtedly  a  scientific 
method,  provided  that  representative  opinions  on  the 
matters  being  surveyed  can  be  obtained  through  this  kind 
of  surveys.  The  Basic  Law  (Draft)  is  a  very  complicated 
legal  instrument.  It  is  reported  that  less  than  one  per 
cent  of  the  population  in  Hong  Kong  have  read  the  Draft. 
Hence,  it  is  impossible  to  request  people  in  Hong  Kong 
to  express  their  opinions  on  the  Basic  Law 
systematical ly . 

5.3.2.5  The  CCBL  has  not  altogether  denied  the  function  of 
public  opinion  polls.  Its  main  consideration  is  whether 
it  is  appropriate  to  have  a  opinion  poll  conducted  by 
itself.  Members  of  the  public  as  well  as  other 
organizations  may  conduct  opinion  polls  individually. 
And  the  CCBL  will  convey  faithfully  those  results  it 
receives  to  the  Drafting  Committee. 

5.3.2.6  The  results  of  a  sample  survey  are  valid  only  for  a 
limited  period  of  time  because  the  inclinations  of  the 
public  on  certain  issues  are  subject  to  the  influence  of 
many  factors.  The  accuracy  of  the  survey  results  very 
often  depends  on  the  respondents'  understanding  of  the 
issue  itself  and  of  the  questions  asked  in  the  survey  at 
that  time.  Their  opinions  are  at  the  same  time 
influenced  by  the  public  opinion  and  the  happenings 
around  them.  The  attitude  of  the  public  towards  certain 
issues  may  change  tremendously  within  a  certain  period. 
Thus,  many  marketing  researches  are  conducted 
regularly,  for  example,  twice  to  four  times  a  year.  If 
the  inclinations  of  the  pviblic  concerning  certain  Basic 
Law-related  matters  are  gauged  by  a  single  survey,  the 
quantified  opinions  will  probably  become  outdated  after 
a  few  months . 
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5.3.2.7  It  is  doubted  whether  a  political  organization  like  the 
CCBL  will  be  able  to  execute  this  scientific  process 
free  from  interference  and  objectively,  especially  in 
the  design  of  the  questionnaire.  The  various  political 
forces  will  make  sure  that  they  have  a  chance  to 
participate  and  exert  influence  so  that  the  survey 
results  will  be  favourable  to  their  own  camp. 

5.3.2.8  Subject  to  the  nature  of  the  CCBL,  whether  the  survey 
results  will  be  accepted  by  all  parties,  including  the 
party  to  which  the  results  are  unfavourable,  remains  a 
big  question. 

5.4       On  the  handling  of  the  results  of  a  public  opinion  poll 

5.4.1  Affirmative  view: 

5.4.1.1  The  cause  of  the  request  for  a  public  opinion  poll  is 
that  no  one  is  in  a  position  to  represent  the  people  in 
Hong  Kong  in  accepting  or  rejecting  the  provisions  of 
the  Basic  Law  (Draft),  especially  those  under  the 
chapter  on  the  political  structure  and  in  the  annexes. 
Thus,  a  public  opinion  poll  is  just  right  for  gauging 
the  acceptability  of  the  Basic  Law  to  the  public.  The 
Drafting  Committee  should  then  abide  by  the  wishes  of 
the  people  and  amend  the  provisions  according  to  the 
acceptability  of  the  provisions  to  the  public. 

5.4.2  Reservations  and  objections: 

5.4.2.1  It  is  indicated  in  some  opinions  that  if  the  survey 
results  are  binding  on  the  Drafting  Committee,  the 
Drafting  Committee  will  have  to  amend  the  Draft 
according  to  these  results.  However,  the  survey  results 
do  not  necessarily  suggest  exactly  how  the  Draft  should 
be  amended.  The  results  may  even  confuse  the  Drafting 
Committee  as  they  are  contradictory  or  no  clear 
inclination  is  shown  by  the  answers  in  the 
questionnaire.  Since  the  majority  of  survey  results  are 
in  the  form  of  simple  answers,  rarely  with  detailed 
explanations,  if  the  Drafting  Committee  is  to  amend  the 
Draft  in  accordance  with  such  results,  it  will  have  a 
difficult  job  justifying  itself  to  members  of  the  CCBL 
and  people  from  various  sectors  who  have  been  involved 
in  in-depth  discussions  on  the  Draft  in  the  past  three 
years  or  so.  On  the  other  hand,  if  the  survey  results 
are  not  binding  on  the  Drafting  Committee,  the  Drafting 
Committee  will  not  amend  the  Draft  in  accordance  with 
these  results,  and  the  public  opinion  poll  will  become  a 
fut  ile  effort . 

5.4.2.2  If  other  organizations  and  bodies  within  the  community 
also  conduct  their  own  public  opinion  polls  at  the  same 
time,   the  results  of  their  surveys  may  be  contradictory 
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to  those  obtained  by  the  CCBL.  Then,  the  Drafting 
Committee  will  be  at  loss  as  to  which  set  of  results  to 
follow . 

5.4.2.3  The  public  opinion  poll  has  now  become  a  political  issue 
and  will  not  be  able  to  fulfil  its  expected  function, 
i.e.  to  gauge  the  inclinations  of  the  public 
scientifically,  objectively  and  fairly.  It  has  been  used 
by  certain  parties  as  a  tool  for  propagating  certain 
political  v'iewpoints  and  stirring  up  public  opinion.  It 
has  also  become  a  means  and  an  excuse  for  political 
campaigns.  It  has  been  politicized  in  all  aspects  from 
whether  to  conduct  the  poll,  to  the  way  of  doing  it, 
to  the  interpretation  of  its  results.  Thus,  the 
conditions  under  which  it  can  be  conducted  objectively 
and  scientifically  no  longer  exist.  All  political  forces 
will  join  in  the  planning,  execution  and  monitoring  of 
the  survey  to  influence  the  results  to  their  own 
advantage.  Under  such  circumstances,  the  results  of  the 
poll,  whatever  they  are,  will  not  be  accepted  by  those 
in  opposition.  This  situation  will  not  be  helpful  to 
resolving  the  problem. 

5.5  On  the  conditions  and  methods  for  conducting  a  public 
opinion  poll 

5.5.1     Affirmative  views: 

5.5.1.1  After  the  Beijing  incident,  the  political  consciousness 
of  the  Hong  Kong  public  has  been  raised  tremendously. 
The  effect  of  this  incident  is  even  greater  than  that  of 
ten  years'  civic  education.  Hence,  there  are  favourable 
conditions  for  conducting  a  public  opinion  poll. 

5.5.1.2  There  are  many  opinions  which  cannot  be  quantified. 
However,  if  the  various  models  are  presented  for  the 
public  to  choose  from,  the  opinions  can  be  quantified.  A 
viable  method  is  to  translate  the  issues  to  be  surveyed 
into  simple  answers,  e.g.  "yes"  or  "no",  for  the  public 
to  choose  from.  Such  a  survey  is  believed  to  be 
meaningful  and  efficient. 

5.5.1.3  According  to  information,  there  is  still  a  large  balance 
in  the  Fund  for  the  disposal  of  the  CCBL.  The  expenses 
incurred  by  a  public  opinion  poll  will  therefore  not  be 
a  problem. 

5.5.1.4  It  has  been  suggested  that  a  public  opinion  poll  should 
be  conducted  after  the  conclusion  of  the  consultation 
period  and  before  the  Drafting  Committee  subgroup 
meetings.  It  will  be  a  finale  to  the  consultation  after 
members  of  the  public  have  fully  expressed  their  views. 

5.5.1.5  The  scope  of  the  survey  can  be  greatly  reduced  to  focus 
only   on   those  issues  which  we  consider  to  be   most   in 
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need  of  a  survey,  such  as  that  on  the  political  models. 
This  will  make  the  design  of  the  questionnaire  less 
complex.  To  ensure  the  fairness  of  the  questionnaire,  a 
research  company  may  be  commissioned  to  design  the 
questionnaire.  A  broadly  representative  research  group 
may  even  be  formed  to  monitor  the  design  of  the 
quest  ionnaire . 

5.5.2     Reservations  and  objections: 

5.5.2.1  After  the  Beijing  incident,  reservations  have  been 
expressed  about  having  a  public  opinion  poll  because  any 
emotional  element  injected  into  the  survey  will  bias  the 
results.  The  Basic  Law  is  drafted  for  the  next  50  years 
and  momentary  feelings  should  not  be  allowed  to 
jeopardize  future  long-term  de\'elopment . 

5.5.2.2  As  the  general  public  lack  in-depth  understanding  of  the 
Basic  Law,  the  results  of  a  public  opinion  poll  may  be 
biased . 

5.5.2.3  It  is  not  advisable  to  limit  the  scope  of  the  survey  to 
the  part  on  the  political  structure  and  neglect  the 
other  sections  and  chapters.  The  existing  political 
models  all  have  their  strong  points  and  weaknesses.  The 
best  alternative  will  be  to  have  the  Drafting  Committee 
sum  up  the  strong  points  of  each  model  to  form  the  best 
model.  It  will  not  be  appropriate  to  decide  on  the 
political  model  through  a  public  opinion  poll. 

5.5.2.4  Many  issues  covered  by  the  Basic  Law  are  interrelated 
and  should  not  be  considered  independently.  To  separate 
them  or  simplify  them  may  not  be  desirable  and  is 
actually  difficult.  For  example,  if  these  issues  are 
each  dealt  with  separately  and  translated  into  simple 
questions  with  "yes  or  no"  answers,  but  are  later 
grouped  together  again,  a  complicated  case  will  be 
created . 

5.5.2.5  The  format  and  design  of  a  questionnaire  will  have 
direct  bearing  on  the  survey  results.  Thus,  there  is 
bound  to  be  a  heated  public  debate  before  the  actual 
survey.  However,  the  end  results  may  still  not  be 
accepted  by  everyone.  A  number  of  public  opinion  poll 
reports  have  been  criticized  for  being  inconsistent  with 
the  facts . 

5.5.2.6  The  Basic  Law  is  a  complicated  constitutional  instrument 
with  numerous  articles,  sections  and  chapters.  Its 
contents  are  lengthy,  with  the  articles,  sections  and 
chapters  all  interrelated  with  one  another.  It  is 
therefore  very  difficult  to  design  a  questionnaire  which 
is  clear  and  unbiased.  If  the  CCBL  is  to  conduct  the 
opinion  poll  itself,  the  technical  standard  and  fairness 
of  the  design  of  the  questionnaire  will  be  queried.  E\'en 
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if  the  CCBL  is  to  commission  a  research  company  to 
conduct  the  opinion  poll,  it  is  likely  that  the  company 
will  be  accused  of  being  manipulated  by  the  CCBL.  Thus, 
the  fairness,  scientific  nature  and  objectivity  of  the 
public  opinion  poll  will  also  be  queried. 

5.5.2.7  The  current  financial  position  of  the  CCBL  is  different 
from  that  a  few  months  ago.  It  is  indicated  in  the 
CCBL's  financial  report:  "As  a  result  of  the  'June  4 
incident',  the  CCBL  has  to  make  adjustments  to  its 
original  work  plan.  For  instance,  the  extension  of  the 
consultation  period  will  result  in  a  corresponding 
increase  in  expenditure,  and  the  publicity  promos  and 
posters  already  produced  all  need  to  be  replaced  by  new 
ones.  Hence,  the  budget  for  the  relevant  expense  items 
also  needs  to  be  adjusted  accordingly."  It  is  also 
stated  in  that  report:  "If  estimated  according  to  the 
current  financial  position  and  income  and  expenditure 
level  of  the  CCBL, . . . ,  the  remaining  balance  of  the  Fund 
should  just  be  enough  for  the  CCBL  to  operate  until  its 
dissolution . " 

6 .        Conclusion 

On  whether  or  not  the  CCBL  should  conduct  a  public 
opinion  poll  on  the  Basic  Law  (Draft),  there  are  many 
contradictory  views  among  members  of  the  public  and  CCBL 
members.  After  thorough  discussions  on  the  issue,  the 
CCBL  finally  decided  to  adopt  last  year's  practice  i.e. 
not  to  conduct  a  public  opinion  poll  to  gauge  the 
opinions  of  the  general  public.  This  decision  does  not 
mean  that  the  CCBL  has  denied  the  role  of  public  opinion 
polls.  It  only  indicates  that  it  is  not  appropriate  for 
the  CCBL  to  conduct  a  public  opinion  poll  as  a  means  of 
consulting  the  public  on  the  Basic  Law.  As  regards  those 
public  opinion  polls  conducted  on  the  Basic  Law  by 
individuals  outside  the  CCBL  or  by  other  organizations, 
the  CCBL  will  pass  the  results  of  the  polls  on  to  the 
Drafting  Committee  for  reference  without  giving  any 
comment  or  explanation. 


*  If  there  is  any  discrepancy  between  the  Chinese  and  the  English 
versions,  the  Chinese  version  shall  prevail. 
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Appendices 

1 .  Cover  of  the  Basic  Law  (Draft) 

2.  Cover  of  the  Reference  Papers  for  the  Basic  Law  (Draft) 

3.  Cover  of  the  Basic  Law  (Draft)  Made  Simple 

4.  Form  in  the  Basic  Law  (Draft)  Made  Simple  for 
submitting  opinions 

5.  Basic  Law  Exhibition 

6.  Pre-publication  announcement 

7.  Thematic  advertisement  with  "painting"  as  the  theme 

8.  Advertisements  released  between  April  and  mid-May  in 
which  the  amendments  to  the  Draft  Basic  Law  for  Soli- 
citation of  Opinions  are  introduced  by  seven  CCBL 
members 

9.  Tactical  advertisements  released  in  May 

10.  Reminder  advertisements  released  between  April  and 
September  about  seminars  and  discussion  sessions  on 
special  issues 

11.  Poster  put  up  at  MTR  stations 

12.  Advertisement  with  "time"  as  the  theme  for  the  countdown 
of  the  consultation  period 

13.  Statement  issued  by  the  Executive  Committee  on  the 
suspension  of  consultation 

14.  Notice  announcing  the  resumption  of  consultation  and 
extension  of  the  consultation  period 

15.  Call  on  the  public  by  the  Executive  Committee  after  the 
complete  resumption  of  consultation 

16.  Five  thematic  advertisements  published  between  late 
August  and  mid-October 

17.  Advertisement  for  the  countdown  of  the  consultation 
period 
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Cover  of  the  Basic. Law  (Draft) 
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REFERENCE  PAPERS 


THE  BASIC  LAW 

OF  THE  HONG  KONG  SPECIAL  ADMINISTRATIVE  REGION 

OF  THE  PEOPLE'S  REPUBLIC  OF  CHINA 

(DRAFT) 


1  The  Basic  Law:  Drafting  and  Consultation 

•  Table  of  Comparison  between  the  Draft  Basic  Law  for 
Solicitation  of  Opinions  and  the  Basic  Law  (Draft) 

-  Discussion  on  the  Design  of  the  Political  Structure  and 
Its  Development 


SECRETARIAT  OF  THE  CONSULTATIVE  COMMITTEE 

FOR  THE  BASIC  LAW 

OF  THE  HONG  KONG  SPECIAL  ADMINISTRATIVE  REGION 

OF  THE  PEOPLE'S  REPUBLIC  OF  CHINA 

February  1989 


Cover  of  the  Reference_Pa£ers_for_theJliiLla!LLD!llti 

49 


Basic  Law  (Draft)  Made  Simple 


Cover  of  the  Basic  Law  (Draftl„Hade. Simple 
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File  No  : 


(For  office  use  only) 


Name 
Age  :_ 


Address 


Telephone  No : 


Identity  card  no.  ; 


My  opinions  on  the  Basic  Law  (Draft)  are: 


'^'^    ,r  „-p.^'-.-ce  Centre 

Canada-I.      .  ^«  ->         ^^„,j, .  m5s  im 

1  Spadina  Crescent.  Rm.  HI 


Date 


Signature 


If  you  wish  to  have  vour  opinions  included  in  the  consultation  report  of  the  Consultative 
Committee  for  the  Basic  Law,  please  send  them  M  the  Committee  by  30  June  1989. 
Address  ;  8/F.  Lane  Crawford  House.  70  Queen's  Road  Central.  Hong  Kong. 
(If  the  space  provided  is  msufficient.  please  write  on  separate  sheets  of  paper.) 


25 


c5) 


Form  in  the  Basic_La»LLOrafti_Made_Si!!!&le  for  submitting  opinions 
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Basic  Law  Exhibition 
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Get  involved  with  the  Basic  Law 


The  Basic  Law  (Draft) 
and  Reference  Papers 
will  be  available  soon. 


Important  changes  have  been  made  to  the 

"Draft  Basic  Law  for  Solicitation  of  Opinions." 

"The  Basic  l_aw  (Draft)"  subsequently 

adopted  by  the  Standing  Committee  of  the 

National  People's  Congress  is  now  ready  for 

the  final  round  of  consultation. 

The  Draft,  together  with  three  reference  papers 

(including  a  comparison  with  the  previous  draft 

and  other  background  information),  will  soon 

be  available  at  the  Consultative  Committee  for 

the  Basic  Law  office  and  at  all  major  banks. 


m 


Pre-publication  announcement  of  the  Basic  Lam  iPraftl 
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Get  to  know  the  Basic  Law 


The  Basic  Law 

final  consultation  period 

has  now  begun. 


Last  year,  the  general  public  were  asked  for  their  views  on  the  Draft  Basic 
Law  for  Solicitation  of  Opinions.  Because  of  their  response,  the  document  was 
extensively  modified  by  the  Drafting  Committee. 

A  total  of  115  articles  were  amended.  Among  them 

•  "No  Hong  Kong  resident  shall  be  arbitrarily  or  unlavirfully  arrested,  detained  or 
imprisoned.  Arbitrary  .  deprivation  or  restriction  of  (a  resident's)  freedom  of 
the  person  shall  be  prohibited." 

•  "  international  labour  conventions  as  applied  to  Hong  Kong  shall  remain  in 
force 

•  The  Government  of  the  Hong  Kong  Special  Administrative  Region  shall  be 
responsible  for  the  maintenance  of  the  public  order  of  the  Region." 

•  A  list  of  the  national  laws  to  be  applied  in  the  Hong  Kong  Special 
Administrative  Region. 

If  you  feel  certain  articles  still  need  amendment,  voice  your  concerns  now.  Every 
suggestion,  every  amendment  brings  the  Basic  Law  (Draft)  closer  to  perfection. 
With  your  participation,  we  can  paint  a  brighter  picture  for  Hong  Kong's  future 

Please  send  your  suggestions  and  opinions  to:  The  Consultative 
Committee  for  the  Basic  L^w,  8/F.,  Lane  Crawford  House,  Central,  before 
30  June  1989. 


Help  build  a  better  futura  Help  draft  tlie  Basic  Law. 


Thematic  advertisement  with  "painting"  as  the  theme 
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Get  to  know  the  Basic  Law 


"Final  consultations  on 
the  Basic  Law  have  begu 
If  you  care  about  your  Law, 
about  the  political  and 
judicial  changes  that  are 
coming,  get  involved." 


Tf  Loun  Ha  -  OrecKy,  H  K  CXtKibc 

Sooai  Communications  Office 


Whtn  a  «« Vig  «  compniM  n*  Bwc  Um  mil  b*  « (kxwfWK  MtKh ' 
riKt*  m  Mcwcn  o<  Ms  fi  Hong  Kflng  T>Wugh  irw  Bmc  Lo*  conaiMMn* 

PMCM  «  Hong  Kan«  n»*  »  wr  <n  ffwir  luUripeMlCil  AiUCMi*.  Mgtf  •yitim 


^  w*  Ncn«  Kenq  So 

'    laprMceadDt  W 


Of^t^WBn^ty  <W 


M  leSlM  la  HOng  Korv  MR 'jmgtw; 

Vm  l«M  of  Iw  Hone  KCng  4»c>H 


TM  ncra  V^  "••«»«  «Wyid  tw  Mens 
Kong  raAMra  iTMa  not  M  rannoM 

rMtncMn*  IttM  n 


tt  you  ara  nd  uwned  Min  ir<t  ptsent  w(»on«  ot  V»  amdaa  on 
'i^xlKnanlal  ngnts  and  <MiW  of  rMtOrms  or  t^-^  auggamur*  Iw  nprovng 
ff>«m.  piMM  e«rMS  WW  opnora  dqm 

Send  fOuf  opnnns  n  writ«^  lo  Tw  Coraunati^  Cornrrm**  lor  Vm  BsBc 
t»v.  Kn  noof  Lan*  Cf«wiota  HouM.  Owat  bekve  Jma  JOK 


(m»DeWO» 


'«  BiK  k^  <>ani  an  ■* 


Now  is  the  time 


Get  to  know  the  Basic  Law 


"After  the  last  Basic  Law 
consultations,  most  of 
the  articles  concerning 
the  relationship  between 
the  Central  Authorities 
and  Hong  Kong  were 
revised." 

Ze«  Sze  Yong 

Reader.  University  of  Hong  Kong 


In  (he  prevous  roui>3  ol  Basic  Law  consiittaiions  8  great  <leai  of 
Oiscussioo  weni  >nio  Oetming  (Oft  Hong  Kong  Special  Aarnntsnaiwe 
Region  s  degree  ol  auioocny  and  as  reianonsnv  wntn  me  Cerugt 
Author  it  les 

The  Drafting  Commiiiee  tesporoed  to  me  suggeslionK  made  during 
tnese  consultations  &v  niaking  chanQes*  nvTiich  IncttjdB 


CofBuitaiior  R«>or 

Ofa'i  [f^fjtr,  m 

(Ociat>e<  m 

The  BDcocation 

•  The  lack  of  cwb< 

.  m  Anm  III,  fl  4  ttpulaM  Put  an 

ofnaionallews 

provisions  or  me 

nMonai  IB^  ««ii  Oe  appMl  ^ 

tfitnaMong 

appbcallon  at 

Hono  Kong.  Heeoluwin  on  Uie 

KongSoecai 

nslowllavM 

Caplal  Calenow.  National  Amnam 

AOmnsintrM 

creaWE  *0f  r«6 

and  National  Piao  fteaowcn  on 

R.9«x> 

inaifiOC<ate) 

ine  National  Day  Order  on  me 

laws  WW  oe 

National  EntMrrt.  Declaration  on 

HongKonft 

•  The  nallonal  laws 

apiomaK  PrMte9«s  and  InvTMWwe. 

to  Oe  KvMeO  ir> 

-  Neicnei  laws  otnomarnneee  ten 

HoigKangtfak] 

not  Be  appMd  m  Hotg  Kona 

b»  Uiad  m'sn 

Annex 

These  modilicaiions  came  as  a  cfi«ect  resuft  ol  the  opinions  given 
t/y  oeopie  like  you.  wfx>  cared  about  ine>'  Uw 

Your  ideas  count  t(  you  Vwik  aitcies  >n  the  Basic  Law  sim  need 
■mproving  or  claritying  sand  in  foui  suggesions  10  the  ConsuliatM 
Cornmittee  <of  the  Basic  Law.  Slh  Floor,  una  Cravirford  House.  Central, 
before  Jvm  aOHi. 

'  ftn  i  omMm  convanKi^  d  in*  Oiati  Saw  1*h  tor  ScW'iat>iv^  oi  Qcinou  «no  ir* 
B*^  Law  rDiMX  alcng  Mti  unynma  bom  va  ixOic  c>rt  ^  iha  fniwanc*  paoan 
"  *  loi  ew  SaKc  iM 


Now  is  the  time 


Get  to  know  the  Basic  Law 


"Drafting  is  almost 
completed,  and  in  1990, 
the  Basic  Law  will  be 
promulgated...  so  give 
your  opinion,  today." 

Oneng  Kai  Nam  -  Chairman  of  Executive  Commfflee 

Hor^  Kong  Federation  of  Education  Workers 


During  lasl  yearsBeSiC  Lew  CorvuHMion  period  adicieson  thepoiilical 
structure  m  the  Dr«n  Base  Law  lor  Sokolalion  ot  Opirwns  (08LSO)  were 
oeOatea  Having  considered  the  opinions  of  peccte  from  venoua  eedors.  the 
Oaltmo  Commmee  annended  the  an<ciee  as  loltows*: 


!  Setadrn 
I  tneOW 
EnaculMa 


OetBOfWrtVn 


brrh  tnai  ma  Ovat  E«c«jM* 
•xjukl  oe  aeiecMODy  an  Ewdoral 
CoUege  ccnetdiaUon.  or  dtect 
«eclar^  Thete  propoeaK  iViar  r> 
ewcwnand 


OwfliHen^ary  la' 


•  ModAed  V  read  that  tfw 

CMer  Ej«culr>e  ahoma  Oe  leiecied 

Dtra   " 


•  fotM  propoaah  preaerma.  at 

racorrvnenong  (freer  eieclfin  end 
;■■«  ,  uaciian  by  venou*  aacion.  But  n 

LeQiUaiiva  i  diflHsn  proponione  of 

ICotfica  -  - 


of  repneanUMn  tot  d 


Pinal  Base  Law  cofMuftaMna  are  now  undn  way 

Based  on  the  cgmiona  npressed  Cry  people  m  Hong  Korq.  ma  [>'ania 
Comruilee  win  make  rmal  reswona  10  the  Basic  Law  (Drat)  belore  preeeniing  (1 10 
the  Natowi  n»opie's  Congnass  loi  aammation.  approve  and  pramutgiuin  n  i98a 

It  fou  leei  thai  l^e  ciauees  on  We  tma  and  centMiora  tor  etecwig  "«  CNef 
Ejeculive  by  general  eiecuon.  the  siarUng  percentage  tor  tAracOy  alecMd  lagolaMe 
Couroaori.  or  Ihe  pece  0*  incraaae  tf  this  percenlBBa  m  JWeir  or  not  vi  Hong 
Kong  s  Dost  mieraiu.  express  yout  v*ew* 

Send  your  opin«n  to  me  Con«nBlive  Commnee  tor  the  Basic  Law.  8lh  Floor. 
Lane  Oewtord  Houea  Cerarat.  betort  JUM  Mb. 

-  '.pi—fiKin— iMWermwaewBi^eratai— wie»PaUOpi^*ceo"p'  amvaenK 
(•<t>^  »c»ey«>MManfptt«sa«aivtffia<ee>a>«ap«mir«^>«oc*r«SKK«MfMio 


■v»»t  NoMf  is  the  time 


Newspaper     advertisements    with    CCBL    members    introducing    the 
amendments  to  the  Draft  Basic  Law  for  Solicitation  of  Opinions 
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Get  to  know  the  Basic  Law 


"At  last  year's  Basic  Law 
consultations,  we  achieved 
many  worthwhile  amend- 
ments. However, 
we  still  feel  certain  articles 
on  the  economy  need 
changing." 

F^tar  VUbng  —  Cemtlad  Public  Accountant. 


Law  vw*  buviMS 

cfttnon  in  fi*  Dtft  Bute  I^m  tor&otcfuon  dOpnior%. 

Mionglh>ini«oi>TMrtini«Oiiiw«rttiaMnArtielW  XWand 
t07.  Mfiich  now  rMdt 


ArtdvUS 


Tha  Hong  Kong  Soacal  Atfrmcmn*  n 
[vnc«M  c<  hwprg  •«Mn(SU«  w«nn  V 
(»*M«ig  uc  Its  tmdQM.  HnM  Kir  •  tactf  b 

«rai#«  inai  th«  DudQei «  oommiramM  M 


Article  107 


The  Hong  Krg  Spaciil  MmmamiM  Re^on  #iBl 
mependM  UAbon  fiAHm 
The  Nong  Kong  SoacW  «dmn»MM  Aignn  tfial  mar 
U'  Do'icv  Dr».routfy  ptfBuad  n  Hong  Kflng  n  felfnca, 
cr.  lU  OMn  ccncemmg  typee  of  mt.  I*i  ralet. 
ffompions  and  ottwr  matMrs  ol  teoDon 


FtoKy  cnwcxyis  n  ihe  artdea.  auch  as  iom  tai  pokey.  c«n  Mi 

II  >Du're  oorcemed  vtai  the  kw  lax  poacy  wil  aAoertiy  iJnHnad 
and  Vm  Ihaoe  policies  <Mon1  compensale  tar  aVw  Avwtiada  m  M 
naw  Law.  a^xess  your  v«sv8  and  oHer  «Mas  tor  frvroMmantt 

lis  your  Law.  and  you  opnon  cotfU 

Please  send  you  conons  to  me  ConeuNatK*  CcnvTMtMe  tar  the 
Basic  Law  8m  Ftoor.  lane  Oawtofd  houml  Central  Mtore  Jtf«  30Vt 


».a«a  Now  is  the  Uma 


Get  to  know  the  Basic  Law 


'The  Basic  Law  will  have 
a  profound  effect  on  our 
economy,  so  make  it 
your  business.  Express 
your  views  now  on  the 
Basic  Law, " 

Veronica  Wu  -  General  ManaQer 

The  Mingly  Corporanon  Ltd 


A  pfospe'ous  economy  ii  wtui  keepa  Hong  Kor^  dynMntc  aM  vM 
Conc«rn«d  about  rnamicmkig  economic  growiri.  people  i»  Hong  Kav 
vmced  tn«ir  oc"n«ns  duimg  Ihe  'cmxki  ol  conniuions  on  ihe  O'an  Buk 
Ldw  lof  SoiKrtalion  Of  Opin<in3  (DBuSO)  Thex  eftofis  wwm  i^wafdM  w'Mn 
Mvy  artictei  on  itte  tccnomf  incluano  irw  lotOMno,  <••«•  amended  ' 


OBLSOiAoni  « 


ArlKJallO    ThaHOng 


n«oor  W^aigqwirytip 

ccacw  III  moneivy  ard 
(intnca)  vyTMnw  •»•>  be 
e(r.«inM  tiy  lew 
AftcM  M3     Tri« 
gO**(nmeni  01  Ihe  Hong 
Kong  !«Ki*i  iWnwMVeine 
R«9cn  tf^•«  ttlegwaio  ri* 
<r«o  QpvraDon  M  nru^CMi 
C>uu^eu  viOlnVKial 
mj'iiels  wid  triei  raguUie 


rOcxM*  M) 


Oren  (Fforuerr  » 


POKY  pioixeian  and 

<>MM«0 


•  'Mi  anici*  uxmm  o* 


TK  nong  tong  Soec.* 

mmy  OtcOt  It  fnoneunr 
tno  ImvKUl  ptWcat  on 


me  Mono  Kong  Spi 
AtfTwmiMMe  nigi 
be  ereeceeo  Or  >• 


Hcr^v  Kong  SeeCMI 


>••  ooeoiion  c*  iriencMi 


Oespiie  inese  ctionges  ojesicne  on  outet  poec>  piowsartt  wnch  ooitfd 
umii  gorttnmem  eclav>3  «*  feme*!  9wuld  a  gie^«i  decree  oi  neUaKy  be 

•iiowerf' 

Vouf  opriKn  covis  I'  Y<^  ■»«<  in>[  DM  ancles  neeo  cienficaicn  or 
co"ect«n  send  youi  mews  to  ffte  Consuuime  Canvnmee  ky  ihe  a*»c  L** 
8(h  Fioof.  Lane  Oewlord  House.  CvMik,  belore  June  aoov 


li.att  Now  is  the  time 


Get  to  know  the  Basic  Law 


"After  the  last  Basic  Law 
consultations,  the  articles 
in  Chapter  Six,  especially 
those  on  social  welfare, 
were  modified. 


Ko  Stu  Wah  -  Cer>eral  Secreiary  of  ihe 
Hong  Kong  YWCA 


Peoole  «^  Hong  Korg  had  voced  Uie^  ootnov  at  tne  oonstxci«ns 
on  ine  D'a'l  8as«  L3>«  lor  Soi<otat«n  ol  OcNruons  (DBlSO]  and  me« 
ettoris  weie  rewarded  wrm  key  tmerxtnenis 

For  examole,  articles  such  as  ff«  lo«o<Mng  en  soasl  weNare'  were 

modiiiea 


0BLSOW)t*  m 

Ccr<svAeian  neoon 
(Octobw  asi 

Oan  (Feorue^  m 

Ancle  iM    Vc»«Ky 

•  nworvase    n 

AlKtt  1*S    VOUriMV 

•cccroence  ■/«^  lew 

>.x<«  WMce&  n  me 

tfOM  be  dexMd 

vcttitervvesnM 

i^ona  Kcng  Spec«l 

•  Th«cr>fM«    n 

Hone  Korg  SoKMl 

*ccMiarice  *>»i  t*H 

me*  on  inev  ot*\ 

Wvx«)  M  raouced  by 

nwv   on  ewi  OV^ 

(MUM  ihe>  kyrrv  or 

(1K<M  Vwr  iQmwol 

*emce  |in  accoftfcnce 

If*  ^l.c^  »e«v««f 

aerwce  I,  (»r»-oe>J  tiBl 

-*IM*»I 

■re  nor  ageviei  me 

\  in*  leMi  O  me  Re^or 

le* 

;«r«<X>IC(r(re.WWIl 

It  you  Still  t*«  ir»e  articK>i  in  me  Draft  irtsa'is'actcy.  »«■(♦  fOut 
criticisms  and  suggeslionj  a>nn  and  serxi  ttierr^  *q  [ht  Corajmw 
Corrvmiiee  lor  tf<«  Bavc  Law.  0th  Floor  Lane  Crawford  House. 
Central  before  June  Mth. 


■v«sa  Now  is  the  time 


More    newspaper  advertisements  with  CC6L  nenbers  introducing    the 
amendments  to  the  Draft  Basic  Law  for  Solicitation  of  Opinions 
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»«K»rT-*  .  E!iiUT*B«imHaiS9»S9)«eS'  : 


»«tJi«(a8*4s) 

R»«S(B8S'tO») 

a»(89»?fl) 

-|0«l|»*AKa«lMfi 

••Uf>|aq(^l|-if«SarH- 

WHH|*»AKaWB5tiR"- 

tstfaAiiiitffsisa-  ft 

'iifiilA  *7S3 


t^'^^?#. 


««•*«(a8a^B! 

«tt»s;8tA.-0H,i        1 

at   >.:;?« 

i 

•  f.  ■                                .       :■  ■» 
*                                  -glf 

^mmmn.  m^-s.m 


I.I'l'li  '  ViMTiltlfi  '  U-it  ■  liaMSUC!!  -  tt*X.tn 


•*«»«(e8a^fl 

flMMSigpsiOP 

1                       lf»'ffi«/B> 

•  ta>-p-iri»:^t*R?B* 

•fi^rt  Bi^MUitia^fTtj 

•1:«A^«;5il«itft,tUW 

tO?T¥*-i&^IIB'*lMKH  ■ 

^.■^.^•♦ut'lit-  '1*f^ 

-^aBiRft^BitB*.  « 

fi^MKj.ai  £Bta^  »EiJ 

55551.54. saa^Knii^ 

»i  ?^^■••^lu^=tt■a 

Sliai  -Ofl-JtBAKitB 

«Ka:>3<nilC>  SfTl.t:IC 

A«*«»R»iWICIIfta  = 

n-  ■re«i»*BAA»»» 

"s«iM  «Tsa 


j^H^D 


BP.  •  'H!:»Q1>AAKa«95 


J?1S«S  3^10>-. 


~r- 


•  "fpsAftaiftai^tttTii*- 


?K*a'i<«4yi-.£Kf  «ifn 


w«'.?:*42'-; 


¥*:^(«3E)a^r'nB^A.»o'BC»BjaiB&H>fQiSattMff«A^^AK««? 

»^»«»x.f-9ire»iit  j;PB.u  •  ««*wsfl9»^  •  »a«BK»«5-8iooeion!fi 


"iiHl:^  VTSiS 


Four  tactical  advertisements  published  in  May 
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Get  to  know  the  Basic  Law 


OPEN  SEMINAR 

ON 

"CONSTITUTIONAL  ECONOMICS" 


ORGANIZED  BY  THE  CONSULTATIVE  COMMITTEE 
FOR  THE  BASIC  LAW 


The  provisions  on  economy  in  ihe  Basic  Law  (Draft)  give  legal  c)ipre»ion 
CO  Mime  of  ihe  principles  which  govern  the  Hong  Kong  economy  at  prescni.  They 
will  impose  resirainis  on  cenam  rmancial  operaiions  of  ihe  Covemmeni  of  ihe 
Hong  Kong  Special  AdminiMraiivc  Region  in  (he  fuiure  This  rypc  of  provisions 
has  been  a  subject  of  much  coniroverjy 

Whai  IS  ihc  iherorctical  basis  for  ttsirictjng  ihc  economic  functioning  of  the 
govemmcni  ihrough  the  consiiiulion?  Whni  arc  ihc  Implicaiions  of  ihii  praeuce'* 
In  order  lo  funhcf  enplore  ihcsc  questions,  ihc  Consultative  Committee  for  the 
Bjxi.'  Uiw  hjMnviicdthc  riillnwingspcukcrkto.iNcniin.ir  (or  an  tn-dcplhdiNCuvvion. 

Speakers       Mr.  John  Greeniwood 

Economist  at  GT  Managemeni  (Asia)  Ltd.  Hong  Kong 

Or.  Richard  Y.C.  Wong 

Director,  Hong  Kong  Cenire  for  Economics  Research 
Senior  lecturer.  Department  of  Economics. 
Chinese  University  of  Hong  Kong 

Dr.  Edtward  K.Y.  Chen 

Direcior.  Centre  for  Asian  Studies,  University  of  Hong  Kong 

Professor.  Dcpanmeni  of  Economics,  University  of  Hong  Kong 

Dr.  Tang  Shu  Hung 

Head.  Dcpanmeni  of  Economics,  Hon^  Kung  Ihiplisi  College 

Date  and  lime  :    Salurdiiy.  15  April  1989 

at  2:30pm 
Venue  :  Consultative  Committee  for  the  Basic  Law 

K/F.  L-inc  Cniwrnnl  House,  Ccninil 

The  seminar  will  be  open  to  the  public  Simulianeoui  interpreting  service  will  be 
provided  For  admission  tickets,  please  come  to  the  Consultative  Committee  for 
the  Basic  Law  at  8/F.  Lane  Crawford  House.  Central,  or  send  a  self -addressed  and 
stamped  envelope  to  the  Commiiiee  Tickets  will  be  issued  on  a  first  come,  first 
served  basis    Enquiry  telephone  number  5-8100810. 
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ON 

"RETIREMENT    SECURITY" 

ORGANIZED  BY  THE  CONSULTATIVE  COMMITTEE 
FOR  THE  BASIC  LAW 


The  population  of  Hong  Kong  l^  ageing  and  the  problem  of  the  elderly  is 
becoming  incrcaMngly  -.enous  More  and  more  people  have  to  face  the  ptDblem 
of  income  vecurity  after  their  retirement  The  -.ccunly  scheme  for  retired  people 
such  as  pension  and  provident  fund  is  therefore  a  matter  of  public  concern  To 
what  direction  should  ihe  social  welfare  'system  in  respect  of  reiiremeni  securily 
develop?  What  will  be  the  role  of  the  government '  Should  the  Basic  Law  provide 
for  reiiremeni  security '  The  Consultative  Commjiiee  for  the  Basic  Law  has 
invited  four  experts  to  explore  these  questions 

Speakers:  Mr  Robert  Ho 

General  Manager.  Sales  and  Marketing  Department.  Carlingford 
Swire  Assurance  Ltd 
Dr  Ming  Wah  Lul 

Chairman.  Labour  Affairs  Commillec,  Chinese  Manufacturers '  Asso- 
ciation of  Hong  Kong 
Dr  Henry  T.K.  Mok 

Acting  Head.  Dcparimcni  ot  Sotial  Wori,  Hong  Kong  Baptist  Col- 
lege 

Mr  Wong  Kwok  HIng 

Deputy  Director,  Hong  Kong  Island  Office.  Hong  Kong  Federation  of 
Trade  Unions 

Date:      Saturday.  2  September  1969 
Time:     2:30pm 

Venue:  Consultative  Committee  for  the  Basic  Law 
8/F,  Lane  Crawford  House,  Central 

The  seminar  will  be  open  lo  the  public  Simultaneous  interpreting  service 
will  be  provided  Foradmission  tickets,  please  come  lo  the  Consultative  Commit- 
tee for  (he  Basic  Law  at  8/F,  Lane  Crawford  House.  Central,  or  send  a  self- 
addressed  and  stamped  envelope  to  ihe  Commiilec  Tickcis  will  be  issued  on  a 
first  come,  first  served  basis.  Enquiry  telephone  number:  5-8ll)0810. 
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SEMINAR 
ON 

"THE  PACE  OF  DEVELOPMENT 
OF  THE  POLITICAL  STRUCTURE" 

ORGANIZED  BY  THE  SECRETARIAT  OF 
THE  CONSULTATIVE  COMMITTEE  FOR  THE  BASIC  LAW 


The  pace  of  development  of  the  political  smjcture  is  one  of  the  centra] 
issues  being  debated  in  discussions  concerning  the  provisions  on  the  political 
structure  under  the  Basic  Law  (Draft)  The  Secretanal  of  the  Consultative 
Committee  for  the  Basic  Law  has  invited  rwo  academics  lo  further  analyse  this 
issue  and  put  forward  some  considerations  which  arc  constructive  to  the  discus- 
sions The  Secrelanat  has  also  invited  three  discussants  who  arc  supporters  of 
different  proposals  on  the  political  stnicture  to  explore  this  issue  from  their  own 
standpoints. 

Speakers:  Mr  Cheung  BIng  Leung 

Senior  Lecturer.  Department  of  Public  and  Social  Administration, 
City  Polytechnic  of  Hong  Kong 

Dr  Uu  Slu  Kai 

Reader.  Department  of  Sociology.  Chinese  University  of  Hong  Kon' 

Discussants:    Mr  Albert  C.Y.  Ho 
MrTsang  Yok  Sing 
Dr  Zee  Sze  Yong 

Date:     Saturday,  9  September  1969 
Tinw:     2:30pm 

Venue:  Consultative  Committee  for  the  Basic  Law, 
6/F,  Lane  Crawford  House,  Central. 

The  seminar  will  he  open  lo  Ihe  public  Simultaneous  inierpreting  service 
wiUhcprovided  For  admission  tickets,  please  come  to  the  Consultative  Commit- 
tee for  the  Basic  Law  at  8/F.  Lane  Crawford  House,  Cenual.  or  send  a  self- 
addressed  and  stamped  envelope  to  the  Committee  Tickets  will  be  issued  on  a 
first  come,  first  served  basis  Enquiry  telephone  numt>er:  5-8I00RI0. 


Three  newspaper  advertisements  on  open  seminars 
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SEMINAR 
ON 

"NATIONAL  SECURITY  LAW" 

ORGANIZED  BY  THE  SECRETARIAT  OF 
THE  CONSULTATIVE  COMMITTEE  FOR  THE  BASIC  LAW 


Since  the  June  4  mcideni.  lerms  relating  lo  the  national  sccuniy  law  suih 
ix\  'Slate  of  emergency  ■.  "martial  law",  -subvening  the  govcmmcnl".  and 
VdUion"  have  frequently  been  mcniioncd  What  arc  the  existing  provisions 
under  the  nanonal  sccuniy  laws  of  China  and  other  counlnes?  How  would 
conflicts  between  national  sccurllv  and  fundamental  human  nghts  be  resolved'' 
In  what  way  will  Hong  Kong  be  governed  by  such  laws''  These  qucslions  arc  ai 
present  of  public  concern  in  Hong  Kong.  The  Secreianal  of  the  Consultative 
Commmcc  for  ihc  Basic  Law  has  invited  several  legal  cxpcru  to  explore  them. 

Speakers    Mr  SltDOn  F.S.  LI 

Former  Vice  President.  Coun  of  Appeal 
Member.  Drafting  Commiliee  for  the  Basic  Law 

Ms  Liu  Ylu  Chu 

Solicitor 

Mcmbei.  Drafting  Committee  for  the  Basic  Law 

Mr  Denis  K.L.  Chang 

Queen's  Counsel 

Executive  Commiiice  Member.  Consultative  Commilice 

for  the  Ba-.lL  Law 

Date:      Saturday,  12  August  1989 

Time:     2:30pm 

Venue:  Consultative  Committee  for  the  Basic  Law 

8/F,  Lane  Crawford  House 

70  Queen's  Road  Central 

Central  District 
The  seminar  will  be  open  to  the  public  Simultaneous  interpreting  service 
will  be  provided  For  admission  tickets,  please  call  or  come  to  the  Secretanat  of 
the  Consultaiive  Committee  for  the  Basic  i_aw.  or  send  a  self-addressed  and 
stamped  envelope  to  ihc  Secreianal.  Tickets  will  be  issued  on  a  first  come,  first 
served  basis  Enquir>  telephone  number:  5-8100810. 
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SEMINAR 

ON 


'CIVIL  SERVANTS  AND  POLITICS" 

ORGANIZED  BY  THE  CONSULTATIVE  COMMITTEE 
FOR  THE  BASIC  LAW 


How  i\  ihc  funciioningol  the  cisil  service  related  to  the  political  process 
ol  Ihe  Govcrnmeni  of  ihe  Hong  Kong  Special  Admmisirative  Region''  Will  it  tic 
possible  for  civil  servants  lo  go  into  politics  in  the  future''  Two  academics  will 
explore  these  questions  in  the  light  of  ihe  ousting  proviMons  and  by  drawing 
lessons  from  foreign  countries, 

Speakcn.    Dr  John  Bums 

Senior  Lecturer.  [>epanmeni  ot  Political  Science.  University  of  Hong 

Kong 

Dr  Kuan  Hsln  Chi 

Senior  Lcciurcr.  Dcp;inment  of  Gnvcmmcni  &  Public  Adminisiralion. 
Chmcso  Universits  of  Hting  Kong 

Disiuvsanis    Mr  Ko  Chan  Gock 

Senuif  NoivRipjifiJie  Officers'  Association 
Mr  Lam  Kwong  Yu 

Scnmr  Non-Evpalrialc  Officers'  As.socialJon 
Mr  Kwok  Yuen  Hon 

Hnn^!  Konj!  Chinese  Civil  Servants'  AssoctJiion 
Mr  MoK  Ka  Wing 

Hnni.'  Kniit!  CimI  Service  General  Union 

Mr  John  S.  Lambourn 

A^siMaium  ol  Eipairiale  Civil  Servanls  of  Hong  Kong 

Dale:       Salurdav.  29  April  1989 
Time:       2:.'0  pm 

Venue:    Consullali^e  Cummillce  for  the  Ra^ic  Law 
HO-.  Lane  Crawford  House,  Central 

The  seminar  will  be  open  lo  ihe  public  Simultaneous  inlerpreiing  service 
will  he  provided  Forjdmissionlickeli.pleasccomc  to  ihe  Consullalive  Committee 
lor  Ihc  Basic  Law  al  H/F.  Uine  Crawford  House.  Central,  or  send  a  self -addressed 
and  stamped  envelope  to  the  Commmcc  Tickets  will  he  issued  on  a  first  come 
first  served  basis  Fnquiry  telephone  numlwr:  S-8I008I0. 
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SEMINAR 
ON 

'NON-INTERVENTION  UNDER  ONE 
COUNTRY  TWO  SYSTEMS'' 

ORGANIZED  BY  THE  CONSULTATIVE  COMMITTEE 
FOR  THE  BASIC  LAW 


Under  the  policy  of  "one  counirj  two  systems",  after  1997  Ihc  socialist 
system  will  remain  in  force  on  the  mainland  while  ihe  Hong  Kong  Special 
Administrative  Region  will  mamiain  the  previous  capitalist  system  and  way  of 
life.  On  the  premise  of  "one  country  '.  what  will  be  ihc  relationship  between  the 
mainland  system  and  Ihc  Hong  Kong  sysicm?  How  should  we  inierprei  the 
principle  of '■non-inicrvention'  or  "the  well  water  should  not  interfere  wiih  the 
river  water"  which  was  put  forward  recently?  The  Secretarial  of  the  Consultative 
Commilice  for  Ihe  Basic  Law  has  invited  several  experts  to  explore  these 
questions. 

Speakers    Mr  Chang  Hsln 

Honorary  Senior  Research  Fellow 
Centre  for  Coniemporary  Asian  Studies 
Chinese  University  ol  Hong  Kong 

MrTsang  King  On 
Public  Affairs  Consultani 

Or  Huang  Chen  Ya 
Committee  Member 
Hong  Kong  Affairs  Sotif  ly 

Date:      Saturday,  5  August  1 989 
Time:      2:30pm 

Venue:  Consultative  Committee  (or  the  Basic  Law 
8/F,  Lane  Crawford  House,  Central 
The  seminar  will  be  open  lo  the  public  Simuli.uieous  interpreting  service 
will  be  provided  For  admission  iickoiv  please  bt>ok  with  the  Secretariat  by 
phone,  or  come  to  the  Consultant  c  Cmmmee  for  ihe  Basic  Law  at  K/F.  Lane 
Crawford  House.  Central,  or  semt  a  scH-addrcssed  and  stamped  envelope  to  the 
Committee  Tickets  will  be  i\Mi<:d  on  a  first  come,  first  icrvcd  basis.  Enquiry 
telephone  number:  5-Hl(M1810. 


Three  newspaper  advertisements  on  open  seminars 
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The  Basic  Law 

final  consultation  period 

ends  June  30th 

1989  is  a  crucial  year  for  Hong  Kong  because  June  30th  nnarks  the  end  of  the 
consultation  on  the  Basic  Law. 

Early  next  year,  the  Basic  Law  will  be  promulgated. 

Time  is  running  out. 

The  deadline  for  submitting  opinions  is  fast  approaching,  so  if  you  want  to  express 
your  views  and  help  perfect  the  Basic  Law,  don't  waste  another  minute. 

Get  involved. 

Read  the  Basic  Law  (Draft),  then  send  your  opinion  to  the  Consultative  Committee 
for  the  Basic  Law .  8/F ,  Lane  Crawford  House,  Central ,  before  30  June  1989. 


Now  is  the  time 


Advertisement  with  "time"  as  the  theme  for  the  countdown  of  the  consultation  period 
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STATEMENT 


unanimously  passed  by  the  special  meeting 

of  the  Executive  Committee 

of  the  Consultative  Committee  for  the  Basic  Law  on  22  May  1989 


We  would  like  to  express  our  deep  regret  at  and  concern  for  the  series  of  events  which  took  place 
in  China  recently.  These  events  have  profoundly  affected  our  consultative  efforts  and  we  are  temporarily 
unable  to  carry  out  our  work  as  planned.  We  apologize  for  any  inconvenience  thus  caused.  We  note  that 
these  events  have  done  great  damage  to  Hong  Kong  people's  confidence  in  the  Basic  Law, 

The  enactment  of  the  Basic  Law  is  essential  to  putting  the  Sino-British  Joint  Declaration  into  practice 
and  the  Basic  Law  has  important  bearing  on  the  future  of  Hong  Kong.  The  functions  of  the  Consultative 
Committee  for  the  Basic  Law  will  not  in  any  way  be  changed  as  a  result  of  these  events. 


Statement  issued  by  the  Executive  Comitiittee  on  the  suspension  of  consultation 


NOTICE 

20  July  1989 

The  series  of  events  that  took  place  on  Mainland  China  in 
May  and  June  had  trennendous  repercussions  in  Hong  Kong 
As  the  consultative  activities  for  the  Basic  Law  in  Hong  Kong 
were  also  affected,  we  decided  to  suspend  consultation  on  7 
June. 

At  our  Executive  Committee  meeting  held  today  the 
present  situation  in  Hong  Kong  was  discussed.  As  it  was  noted 
that  the  Hong  Kong  public  had  begun  to  show  concern  again 
for  the  drafting  of  the  Basic  Law  and  in  consideration  of  the 
importance  of  the  Basic  Law  to  the  future  development  of  Hong 
Kong.  It  was  decided  that  comprehensive  consultation  would 
resume  today  We  call  on  the  public  to  further  express  their 
opinions  on  the  Basic  Law  (Draft),  which  will  then  be 
processed  by  our  Committee, 

According  to  the  notification  from  the  Drafting  Committee 
for  the  Basic  Law.  the  consultation  period  for  the  Basic  Law 
(Draft)  which  was  due  to  end  on  30  June  has  been  extended  to 
31  October  this  year 

Consultative  Committee  for  the  Basic  Law 

UPHOLD 

"ONE  COUNTRY  TWO  SYSTEMS" 

WORK  ON  THE  BASIC  LAW 

20  July  1989 

Hong  Kong  is  at  present  in  the  most  difficult  period  since  it 
started  its  journey  to  'one  country  two  systems'  in  1984 

We  consider  "one  country  two  systems'  still  the  only 
realistic  arrangement  for  the  future  of  Hong  Kong, 

During  its  course  of  development  in  the  past  five  decades, 
Hong  Kong  has  experienced  numerous  tribulations,  great  and 
small.  But  it  has  sailed  through  all  of  them  and  made  further 
achievement  We  believe,  being  in  the  same  boat,  we  will  again 
overcome  the  challenge  together 

To  maintain  a  stable  and  prosperous  society  is  our 
common  goal.  To  reach  this  goal  requires  the  coordination  of 
different  factors  A  sound  Basic  Law  is  an  indispensable  factor 

We  therefore  appeal  to  everyone  in  Hong  Kong  to  strive  for 
a  better  Hong  Kong,  formulate  a  complete  and  sound  Basic 
Law  for  the  future  of  Hong  Kong,  and  lay  down  a  firm 
foundation  for  the  future  implementation  of  'one  country  two 
systems". 

Executive  Committee 
Consultative  Committee  for  the  Basic  Law 

Notice  announcing  the  resumption  of  consultation 
and  extension  of  the  consultation  period 


Call  on  the  public  by  the  Executive  Committee 
after  the  complete  resumption  of  consultation 
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#1%\ 


The  Basic  Law  is  indispensable 


Today.  Hong  HoftQ  is  lacmg  ort*  qI  its  grBAUst  cnaDcnges  vncm  U^  signing  ol  trw  SmoBnitafi  jo<nt 
OadaraUon 

Hong  Kongl  suMtty  anO  pnMpanry  cv>  tw  rnamUlnea  on>/  wtlh  an  atlectM  Bute  iMn.  The  Baaic  Lm 
U  ttwslvo  indlapanMtM  to  Hong  Hociq  tl  is  e»9«nti«l  l^al  emtyone  m  Hong  Koog  lenctt  « ^^.oe  Id  lh«  Buk 
Uw  contulutMytft 

Hong  Kong  nu.  in  ihe  put  ovwcome  countlM*  ofr>ei  cfttliengea.  With  dMarminaUon  and  m  a  common 
•not  MM  can  maM  (he  Bute  law  woV  f  w  u» 

Tha  Baaic  low  consu'UiKyvt  n«M  uatted  ag«ir>,  and  wi 
OtOciobar 

Get  to  uiow  the  Basic  Lam  today  Keap  suDrUtling  augeWtons 
on  pomu  you  laai  need  impraving  R  a  up  to  you  lo  gal  kiMtwad 

Rxvourwil  (oryotfctUkMn.andlo(lhafulur*o<Hong 
Kongundeionecountrv  ItNOvyUema  aefldinyOutOp'nKinto  tha  [ 

CenauHaltM  Comnwtae  tar  iha  Baalc  Law.  mh  nooi. 
M  Canlnl  Hong  ten^ 


Get  to  know  the  Basic  Law 


^^7."^^ 


WISER  FOR  THE  EXPERIENCE 


In  iTw  posi  had  ow^tury.  Hong  Kong  nas  facad  daunting  mate  and  ir<Xiialiona- 

Eacfi  ume.  our  community  spnt  and  common  affod  onaWed  ut  to  meet  and  bMt  tfit  ctMNnga. 

We  nave,  as  ine  saying  goes,  grown  ■warn  toi  Ihe  expenence'  and  are  Detter  pfapved  Pun  ever 
to  taoe  any  new  prooiem 

Today  Hong  Koog  must  deal  wtin  the  one  country  rwo  systems  policy  that  wiH  be  imptomenM 
>r  1997  The  Basic  iaw  a  an  imoortam  framework  to  make  the  system  a  working  success,  and  K) 
keep  Hong  Kong  stable  ana  prosperous  It  G  asseniial  lo  Hong  Kong's  future  -ffjM^ 

Get  invotved  Get  to  know  Ihe  BasK  Law  today  Submit  suggestions  .-/iOTM^^^- 

on  pOtffB  you  leal  r^eed  improvwig  ,  j  Jn^i  >*» 

For  yoursett,  lor  you'  Children  and  lor  Die  tUlur*  Ol 
Hong  Kong  under  one  country.  Two  systems',  send  in  your   , 
opinion  to  Ihe  ConsulaUve  Commiriee  tor  the  Biisic  Law 
8tfi  Floor.  Lane  Crawford  House,  Central  Hor>g  Kong 


^fe 


f^f^l^^ 


Wofk  on  the  Basic  Law  | ^ 

Face  the  new  diallenge  ■  •• 


Work  on  the  Basic  Law  lljy 
Face  the  new  challenge  ■•• 


Thematic    advertisements    released  between  late  August    and    mid-  October 
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1  r 


Get  to  know  the  Basic  Law 


A  forest  stands  stronger  than  a  single  tree 


Mi  199'  O'awB  nodr.  Hong  Kong  muai  lace  Ifw  chUlonge  ol  On»  couolry.  Iwo  syslAms! 

An  •tl«cTlvo  Basic  Law  wilt  «n8uni  a  future  ol  prosperity  and  ststXllty. 

%>  tw  olf«ctiv«.  hoM«vo<.  ttw  BMlc  Uw  mult  be  dtmned  wilti  mpul  and  support  from  all  irw  paople 
It  will  altoci  Only  by  vttxKing  log•l^cr  locay  can  the  pttople  Ol  Hong  Kong  sacuro  their  n^^Hs  lor 
uxnomm 

A  eraat  deat  remairo  lo  M  dona  batore  July  1.  1997.  whon  Hong  Kong  t>«COm«s  a  special 
admtrusimtiva  region 

Gatting  to  hrww  irw  Baste  Law  Is  no^  an  uigani  |ob  Out  lulun 
dopofKl*  on  II 

The    consulUKions    on    !»•    BaiK    LA*    lOalt)    I 
rMunwd  and  oierMed  until  OctOb«f  31,  1969  For  yourw't. 
for  your  cfUidran.  and  toi  a  siaow  and  prosperous  lomorrow 
fubnlt  your  sugo^sl^ona  today  Sand  in  your  opimoris 
to  Iho  Consultaiiw  CommxMa  for  the  B«sic  t-aw.  Stn 
Floot.  Une  CrawtorO  Houm.  C«ntrai.  Hong  Kong 


Heaven  helps  those  who  help  themselves 


In  1997  wTien  Hong  Kor^'s  so««r»gn:y  rff>«ns  lo  CTvvL  ITw  on*  oov^irry  Imq  syapms' polcy  •*•  M 
impwm«niad  m  Hong  Kong  A  greM  dMi  remans  to  M  done,  and  (  •  up  10  ue  to  MM  v*  wtamm 

Heaven  htfps  thoM  *f>o  r«t  ihoms«(v«s  dy  ac«ng  togetnar  w«n  one  heari  ana  nwr^  we  can  (ao» 
ivtwever  chaHeng*  the  luhxe  bnr^js 

The  poAcy  of  one  country  tMO  tysl»me- «  atmed  ai  kveptng  Hong  Kong  proepe'Ous  and  loeta  And  Vw 
BatiE  U«r  4  vital  to  the  mpWrnenloHn  ol  tn«  po<cy 

Learn  more  about  (Tie  Base  Imn  ana  suOmn  suggesbons  ipr  <rapr»«meni  R  s  oix  fOb  lo  conntwie  B 
owluture 

The  conauRaBon  nercae  lor  the  Bsx  Law  nw  OMn  ran/nM  and 
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Another  two  thematic  advertisements  released  between  late    August    and  mid-October 
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Another    thematic    advertisement    and  the    advertisement    on    the    consultation  period 
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THE  BASIC  LAW  (DRAFT) 


Chapter  II:  Relationship   between  the  Central  Authorities  and  the 
Hong  Kong  Special  Administrative  Region 


Article  14 


As  to  whether  the  People's  Liberation  Army  ( PLA )  should  be 
stationed  in  Hong  Kong,  a  member  was  of  the  opinion  that,  in 
principle,  the  PLA  should  be  stationed  in  Hong  Kong  in  order 
to  give  expression  to  sovereignty.  Furthermore,  since  Hong 
Kong  is  a  cosmopolitan  city,  it  is  possible  that  foreign 
troops  will  pay  frequent  visits  to  Hong  Kong  after  1997  and 
the  local  army  headquarters  will  have  to  entertain  them. 
However,  the  recent  events  in  Beijing  have  made  Hong  Kong 
people  wary  of  the  PLA.  A  compromise  solution  will  be  to 
station  the  PLA  in  border  areas  (e.g.  Shenzhen)  and  not  in 
Hong  Kong,  but  with  an  office  of  the  army  headqviarters  headed 
by  the  Chief  Commander  of  the  three  armed  forces  set  up  in 
Hong  Kong.  Under  normal  circumstances,  the  Chief  Commander 
and  the  military  office  will  be  responsible  for  the  reception 
of  guests  and  liaison.  The  assistance  of  the  PLA  stationed  m 
border  areas  will  only  be  sought  in  times  of  need.  Members 
held  that  such  an  arrangement  not  only  would  give  expression 
to  sovereignty  of  the  Central  Authorities,  but  would  also 
relieve  the  anxiety  of  Hong  Kong  people.  In  addition,  to 
station  the  PLA  in  Shenzhen  where  the  standard  of  living  is 
lower  would  lighten  the  burden  of  the  Central  Government. 

A  member  indicated  that  even  though  it  was  specified  in  this 
article  that  "in  addition  to  abiding  by  national  laws, 
members  of  the  garrison  shall  abide  by  the  laws  of  the  Hong 
Kong  Special  Administrative  Region".  should  the  two  sets  of 
laws  be  inconsistent  with  each  other,  it  would  be  a  great 
problem  as  to  vvhich  set  of  laws  the  PLA  should  abide  by.  It 
was  therefore  suggested  that  the  rules  and  regulations  to  be 
observed  by  members  of  the  garrison  be  specified  clearly  in 
the  laws  of  Hong  Kong. 

With  regard  to  the  situation  mentioned  above,  a  member 
suggested  that  the  provision  "members  of  the  garrison  shall 
abide  by  national  laws"  be  deleted  because  all  the  national 
laws  to  be  observed  by  servicemen  were  already  spelt  out  in 
their  code  of  conduct.  Further,  the  PLA  will  be  stationed 
here  for  the  defence  of  Hong  Kong  and  should  therefore  only 
abide  by  the  laws  of  Hong  Kong.  Thus,  it  should  not  be 
necessary  to  state  again  that  they  shall  abide  by  the 
national  laws. 

A  member  held  that  the  garrison  should  only  be  allowed  to 
take  part  in  maintaining  the  internal  law  and  order  in  Hong 
Kong  upon  the  request  of  the  Chief  Executive.  And  the  powder 
of  the  Chief  Executive  to  request  assistance  from  the 
garrison  must  also  be  appropriately  checked  by  the 
legislature. 
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A  member  pointed  out  that  the  meaning  of  "local  affairs"  was 
not  clear.  If  demonstrations,  assemblies  or  petition 
campaigns  were  held  in  the  HKSAR  against  the  Beijing  regime, 
would  such  activities  be  regarded  as  local  affairs?  Do  local 
affairs  refer  only  to  those  events  which  take  place  in  Hong 
Kong? 


Article  17 


A  member  noted  that  this  article  referred  to  "Central 
Authorities"  but  no  indication  was  given  as  to  what  was  meant 
by  "Central  Authorities".  In  other  parts  of  the  Basic  Law 
(Draft),  reference  is  made  to  "Central  People's  Government". 
If  the  two  expresions  mean  something  different  as  presumably 
they  do,  the  expression  "Central  Authorities"  should  not  be 
used  as  it  is  vague  and  without  meaning. 


Article  18 


Members  showed  their  concern  about  who  should  decide  that  the 
HKSAR  is  in  a  state  of  emergency  by  reason  of  turmoil  within 
the  HKSAR  which  is  beyond  the  control  of  the  Region.  It  is 
specified  in  Article  2  in  the  chapter  on  General  Principles 
that  "[tlhe  National  People's  Congress  authorizes  the  Hong 
Kong  Special  Administrative  Region  to  exercise  a  high  degree 
of  autonomy  and  enjoy  executive,  legislative  and  independent 
judicial  power,  including  that  of  final  adjudication,  in 
accordance  with  the  provisions  of  this  Law",  and  in  Article 
16  that  "ftlhe  Hong  Kong  Special  Administrative  Region  shall 
be  vested  with  executive  power.  In  accordance  with  the 
relevant  provisions  of  this  Law  it  shall,  on  its  own,  manage 
the  administrative  affairs  of  the  Region".  On  the  basis  of 
these  two  articles,  the  majority  of  the  members  agreed  that 
provided  the  HKSAR  Government  is  still  functioning  properly, 
it  should  have  the  full  authority  to  decide  whether  the 
turmoil  that  has  occurred  in  the  HKSAR  is  "beyond  control" 
because  such  a  decision  should  be  within  the  scope  of 
executive  affairs  of  the  Region. 

The  Central  Government  will  make  the  decision  only  when  the 
HKSAR  is  in  a  state  of  anarchy  as  a  result  of  the  turmoil.  (A 
member  noted  that  under  international  law,  a  specific 
definition  had  been  laid  down  for  "a  state  of  anarchy". ) 

It  was  agreed  that  the  present  wording  of  the  article  was 
vague  and  hoped  that  the  drafters  would  adopt  the  opinions  of 
members  of  the  Special  Group  and  rewrite  the  article 
accordingly . 

A   member   held   that  the  only  party  capable  of   declaring   a 
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state  of  emergency  in  the  HKSAR  by  reason  of  turmoil  should 
be  the  HKSAR  Government. 

3.  A  member  noted  that  the  details  of  the  provisions  that  the 
Standing  Committee  of  the  National  People's  Congress  ( NPC ) 
"decides  to  declare  a  state  of  war"  and  "decides  that  the 
Region  is  in  a  state  of  emergency"  were  not  clear.  For 
example : 

-  It  is  stated  in  the  provision  that  the  Standing  Committee 
of  the  NPC  may  "decide"  to  "declare"  a  state  of  war,  but 
only  "decide"  that  the  Region  is  in  a  state  of  emergency. 
Does  it  mean  that  the  latter  situation  will  not  require  the 
procedure   of  "declaration"? 

-  After  the  Standing  Committee  of  the  NPC  has  "decided"  that 
the  HKSAR  is  in  a  state  of  emergency,  will  the  relevant 
national  laws  be  "immediately"  applied  in  the  HKSAR? 

-  For  how  long  will  the  relevant  national  laws  be  applied  in 
the  HKSAR? 

-  During  the  whole  process,  what  role  will  be  played  by  the 
HKSAR  Government? 

Members  of  the  Special  Group  hoped  that  the  drafters  would 
pay  more  attention  to  the  above-mentioned  situations  and 
consider  the  following  suggestions  put  forward  by  members 
when  amending  the  article: 

( 1  )  A  state  of  emergency  in  the  HKSAR  should  not  be  "decided" 
only,  but  must  also  be  "declared";  and  the  details  should 
be  spelt  out . 

( 2 )  The  HKSAR  Government  should  have  the  right  to  take  part 
in  the  process  in  which  the  Standing  Committee  of  the  NPC 
"decides  and  declares  that  the  HKSAR  is  in  a  state  of 
emergency",  and  applies  the  relevant  national  laws  in  the 
Region" . 

4.  A  member  indicated  that  since  there  was  a  clear  definition  of 
"a  state  of  emergency"  under  the  International  Covenants  on 
Human  Rights,  both  the  Central  Authorities  and  the  HKSAR 
should  abide  by  such  a  definition  and  should  not  abuse  the 
term.  Apart  from  that,  when  the  HKSAR  Government  decides  that 
the  Region  is  in  a  state  of  emergency,  it  must  be  subject  to 
the  checks  and  balances  of  the  legislature  and  should  not 
abuse  its  power. 

5.  A  member  put  forward  the  following  suggestion  regarding  the 
wording  of  Paragraph  4  of  this  article:  The  provisions  that 
"in  case  the  Standing  Committee  of  the  National  People's 
Congress  decides  to  declare  a  state  of  war"  and  that  "by 
reason  of  turmoil  within  the  Hong  Kong  Special  Administrative 
Region   which   is  beyond  the  control  of  the   Region.   decides 

73 


that  the  Region  is  in  a  state  of  emergency"  should  be  laid 
down  in  two  separate  paragraphs  because  the  former  is  the 
duty  of  the  Central  Government  whereas  the  latter  is,  as  far 
as  possible,  a  responsibility  of  the  HKSAR.  It  is  better  to 
put  them  in  separate  paragraphs  to  avoid  confusion. 

6.  On  the  basis  of  the  above-mentioned  suggestion,  a  member 
proposed  that  since  the  making  of  the  decision  that  the  HKSAR 
is  in  a  state  of  emergency  was  within  the  terms  of  reference 
of  the  Region,  the  relevant  provisions  should  be  presented  in 
Chapter  IV  on  the  "Political  Structure"  and  not  in  this 
chapter.  It  was  therefore  suggested  that  Paragraph  4  of  this 
article  be  deleted  and  its  contents  be  put  under  the  relevant 
section  in  Chapter  IV. 

7.  According  to  this  article,  when  "the  Region  is  in  a  state  of 
emergency,  the  State  Council  may  decree  the  application  of 
the  relevant  national  laws  in  the  Region" .  A  member  asked 
whether  these  national  laws  would  include  those  empowering 
the  Central  Authorities  to  deploy  military  forces. 

It  is  specified  in  Article  14  that  the  military  forces  shall 
only  be  responsible  for  defence  and  shall  not  interfere  in 
local  affairs,  but  if  Hong  Kong  is  in  a  state  of  emergency 
and  the  garrison  stationed  by  the  Central  Authorities  get 
involved  in  Hong  Kong's  affairs,  then  will  they  be  considered 
carrying  out  its  defence  duties  or  interefering  in  Hong 
Kong's  affairs? 

A  member  held  that  the  terms  in  the  provision  under  Article 
14  that  the  HKSAR  Government  may  ask  for  assistance  from  the 
garrison  in  the  "maintenance  of  public  order"  and  in 
"disaster  relief"  were  not  clear.  In  addition,  this  article 
gives  the  Central  Authorities  the  power  to  decree  the 
application  of  the  relevant  national  laws  in  the  HKSAR  when 
the  Region  is  in  a  state  of  war  or  in  a  state  of  emergency. 
These  provisions  may  lead  to  an  abuse  of  power  by  the  Central 
Authorities . 

8.  A  member  was  of  the  opinion  that  should  the  Central 
Authorities  need  to  make  additions  to  or  deletions  from  the 
list  of  laws  in  Annex  III,  they  should  be  required  not  only 
to  "consult"  but  also  to  obtain  the  consent  of  the  Committee 
for  the  Basic  Law  and  the  HKSAR  Government  so  that  the 
interests  of  the  HKSAR  w-ould  be  looked  after. 

However,  another  member  had  reservations  about  this 
suggestion  because  the  laws  which  may  be  added  to  or  deleted 
fiom  the  list  in  Annex  III  by  the  Central  Authorities  were 
already  confined  to  those  "relating  to  defence  and  foreign 
affairs  as  well  as  other  laws  outside  the  limits  of  the 
autonomy  of  the  Region  as  specified  by  this  Law".  It  is 
obvious  that  the  above-mentioned  scope  is  under  the 
jurisdiction  of  the  Central  Authorities  and  not  within  the 
autonomy   of  the  HKSAR.   If  any  such  addition  or  deletion   is 
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required   to  have  the  consent  of  the  HKSAR,   then   the   HKSAR 
will  be  given  a  status  higher  than  that  of  the  state. 


Article  19 


1.  Some  members  suggested  that  Paragraphs  2  and  3  be  deleted. 
The  reasons  are  as  follows: 

1)  The  provision  in  Paragraph  2  that  the  "courts  of  the 
Hong  Kong  Special  Administrative  Region  shall  have 
jurisdiction  over  all  cases  in  the  Region,  except  that 
the  restrictions  on  their  jurisdiction  imposed  by  Hong 
Kong's  previous  legal  system  shall  be  maintained" 
already  prescribes  the  scope  of  the  jurisdiction  of  the 
HKSAR  courts.  According  to  the  existing  legal  system  and 
principles,  the  courts  never  hear  cases  relating  to 
defence,  foreign  affairs,  and  the  political  acts  of  the 
central  or  local  governments.  However,  if  such  an  act 
infringes  upon  a  citizen's  personal  freedom  or  property, 
the  courts  may  hear  cases  concerning  human  rights  or  the 
claiming  of  damages  for  the  loss  of  property  sustained 
by  the  citizen.  If  the  future  courts  are  not  given 
jurisdiction  over  the  above-mentioned  cases,  the 
existing  legal  system  and  principles  will  be 
contravened,  and  conflicts  will  arise. 

2)  The  term  "acts  of  state"  mentioned  in  Paragraph  3  is  a 
common  law  concept.  Whereas  the  Basic  Law  will  be  a  law 
of  the  People's  Republic  of  China  whose  legal  system 
does  not  contain  the  concept  of  "acts  of  state".  Thus, 
when  hearing  cases  involving  "acts  of  state"  in  future, 
it  will  be  a  problem  as  to  which  set  of  legal  principles 
shall  apply  in  the  interpretation  of  the  term. 

3)  Further,  the  meaning  of  the  opening  sentence  "[clourts 
of  the  Hong  Kong  Special  Administrative  Region  shall 
have  no  jurisdiction  over  cases  relating  to  the  acts  of 
state"  in  Paragraph  3  is  ambiguous.  It  fails  to  indicate 
clearly  whether  the  courts  of  HKSAR  have  no  jurisdiction 
over  the  entire  case  relating  to  acts  of  state,  or  they 
have  no  jurisdiction  only  over  those  parts  of  the  case 
involving  acts  of  state. 

2.  A  member  proposed  that  if  the  drafters  were  against  the 
deletion  of  Paragraphs  3  and  4,  they  could  consider  the 
following  compromise  proposals: 

1)  Delete  the  first  sentence  in  Paragraph  3  to  avoid  having 
the  ambiguous  term  "acts  of  state"  in  the  Basic  Law. 

2)  Amend  the  first  sentence  in  Paragraph  3  to  read:  "Courts 
of  the  Hong  Kong  Special  Administrative  Region  shall 
have   no   jurisdiction  over  cases  relating   to   Acts   of 
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state  under  the  common  law  system."  It  will  avoid 
confusion  by  clearly  stating  that  the  term  "acts  of 
state"  refer  to  that  under  the  common  law  system. 

3)  Amend  the  first  sentence  in  Paragraph  3  to  read:  "Courts 
of  the  Hong  Kong  Special  Administrative  Region  shall 
have  no  jurisdiction  over  Acts  of  State."  The  deletion 
of  the  words  "cases  relating  to"  makes  it  clear  that  the 
courts  of  the  HKSAR  have  no  jurisdiction  only  over  those 
parts  of  the  case  involving  "acts  of  state"  and  not  the 
entire  case . 

3.  A  member  expressed  objection  to  the  deletion  of  Paragraphs  3 
and  4.  It  is  best  to  clearly  define  the  limits  of  power  in 
order  to  avoid  complications. 


Article  21 


1.  A  member  held  that  the  expression  "participate  in  state 
affairs"  was  vague.  All  residents  of  Hong  Kong  should  be 
entitled  to  participate  in  the  running,  government  and 
affairs  of  the  HKSAR. 


Article  22 


On  Paragraph  4  of  the  article:  "People  from  other  parts  of 
China  must  apply  for  approval  for  entry  into  the  Hong  Kong 
Special  Administrative  Region.",  a  member  suggested  that 
consideration  should  be  given  to  whether  the  applications 
for  approval  would  be  handled  by  the  Chinese  authorities  on 
their  own  or  the  HKSAR  Government  would  also  have  a  say  in 
the  handling  of  such  applications. 

A  member  suggested  that  Paragraph  4  be  amended  as  follows: 
"People  from  other  parts  of  China  must  apply  to  the  Chinese 
authorities  and  to  the  Immigration  Department  of  the  Hong 
Kong  Special  Administrative  Region  for  approval  for  entry 
into  the  Hong  Kong  Special  Administrative  Region." 


Article  23 


1.  [Translator's  note:  a  suggested  amendment  to  the  Chinese  term 
for  "sedition",  which  has  no  relevance  to  the  English 
version .  1 

2.  A  member  noted  it  was  understood  that  the  acts  that  the  Hong 
Kong  Special  Administrative  Region  may  deal  with  on  its  own 
should  be  affairs  within  the  autonomy  of  the  HKSAR.  But  it  is 
also   possible  that  such  acts  as  "treason  and  secession"   are 
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interpreted  by  the  Central  Authorities  as  affairs  under  its 
jurisdiction.  If  after  1997,  the  Central  Authorities  consider 
that  the  laws  enacted  by  the  HKSAR  on  its  own  are  so 
inadequate  for  prohibiting  such  acts  as  treason  that  the 
interests  of  the  Central  Authorities  and  national  unity  are 
undermined,  the  following  situations  may  emerge: 

-  The  Central  Authorities,  according  to  Article  17  of  the 
Basic  Law,  consider  that  the  laws  enacted  by  the 
legislature  of  the  Region  are  "not  in  conformity  with  the 
provisions  of  this  Law  regarding  affairs  within  the 
responsibility  of  the  Central  Authorities  or  the 
relationship  between  the  Central  Authorities  and  the 
Region",  and  return  the  law  in  question  for 
reconsideration. 

-  The  Central  Authorities,  according  to  Article  18,  consider 
that  such  acts  as  treason  relate  to  "defence  and  foreign 
affairs  as  well  as  other  laws  outside  the  limits  of  the 
autonomy  of  the  Region",  and  therefore  add  all  other 
relevant  national  laws  to  the  list  of  laws  in  Annex  III  for 
application  in  the  HKSAR. 

Members  agreed  that  the  above-mentioned  situations  were 
worrying  and  therefore  put  forward  the  following  suggestions: 

(  1 )  If  the  Central  Authorities  need  to  make  any  addition  to 
or  deletion  from  the  list  of  laws  in  Annex  III,  they 
should  be  required  not  only  to  "consult"  the  Committee 
for  the  Basic  Law  and  the  HKSAR  Government  as  prescribed 
by  Article  18,  but  also  to  obtain  their  consent. 

(2)  If  the  Central  Authorities  need  to  make  any  addition  to 
or  deletion  from  the  list  of  laws  in  Annex  III,  such  an 
addition  or  deletion  should  be  considered  an  amendment  to 
the  Basic  Law  and  should  therefore  be  dealt  with  in 
accordance  with  the  provisions  of  Article  158. 

A  member  pointed  out  that  the  interpretation  and  handling  of 
such  acts  as  treason  and  secession  in  China  were  very  much 
different  from  those  in  Hong  Kong.  He  was  afraid  that  China 
and  the  HKSAR  will  have  conflicts  over  the  interpretation  of 
such  terms  in  future.  Even  though  it  is  clearly  stipulated  in 
this  article  that  the  HKSAR  may  "enact  laws  on  its  own  to 
prohibit"  such  acts,  it  is  possible  that  the  Chinese 
authorities  may  disagree  with  the  way  in  which  the  Government 
of  the  HKSAR  handles  these  acts  and  impose  the  mainland 
standard  on  Hong  Kong.  If  such  a  case  is  true,  then  the 
protection  provided  by  this  article  will  only  be  nominal. 

A  member  expressed  a  different  view.  He  held  that  any  law  to 
be  enacted  by  the  Government  of  the  HKSAR  in  accordance  with 
this  article  would  first  be  reported  to  the  Standing 
Committee  of  the  National  People's  Congress  for  the  record  as 
prescribed   by   Article  17.   Should   the   Central   Government 
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object  to  the  practice  adopted  by  the  HKSAR,  it  will  return 
the  law  in  question  for  reconsideration.  Hence,  any  law  being 
enforced  in  the  HKSAR  in  future  for  the  prohibition  of  such 
acts  as  treason  and  secession  will  have  already  been 
endorsed  by  both  the  Central  Government  and  the  HKSAR 
Government . 

With  respect  to  this  issue,  a  member  held  that  if  a  Hong  Kong 
resident  had  committed  such  crimes  as  treason  in  the 
territory  of  Hong  Kong,  he  should  be  judged  and  convicted  in 
accordance  with  the  laws  of  the  HKSAR  and  not  those  of 
mainland  China.  Only  when  he  commits  such  a  crime  within  the 
territory  of  the  mainland  should  his  case  be  handled  in 
accordance  with  Chinese  law.  The  majority  of  members  agreed 
to  this  practice  but  suggested  that  specific  provisions 
should  be  laid  down  in  the  Basic  Law  to  reassure  the  people 
of  Hong  Kong. 

A  member  noted  that  under  the  Criminal  Law  of  the  PRC ,  if  a 
Chinese  citizen  had  committed  an  act  of  treason  or  was  found 
to  be  a  counter-revolutionary,  China's  Criminal  Law  would 
still  be  binding  on  him  even  if  he  was  abroad.  The  member 
expressed  his  anxiety  and  doubts  about  the  following 
situation:  A  Hong  Kong  resident  took  part  in  a  certain 
activity  outside  Hong  Kong,  and  that  activity,  not  a  crime 
under  the  laws  of  Hong  Kong,  was  considered  a  crime  under 
China's  Criminal  Law.  Will  the  act  of  that  Hong  Kong  resident 
be  judged  on  the  basis  of  the  laws  of  Hong  Kong,  or,  by 
virtue  of  his  Chinese  citizenship,  according  to  the  laws  of 
China?  Members  held  that  it  was  worrying  as  there  were  no 
clear  provisions  in  this  respect. 


Chapter  VIII:  Interpretation  and  Amendment  of  the  Basic  Law 


Article  157 


A  member  suggested  that  the  expression  "shall  authorize"  in 
Paragraph  2  of  this  article  be  amended  to  read  "shall 
exclusively  authorize"  to  ensure  that  only  the  courts  of  the 
HKSAR  would  have  the  power  to  interpret  the  relevant 
provisions  of  the  Basic  Law  on  their  own.  All  other 
authorities  will  not  have  this  power. 

Another  member  argued  that  even  if  the  expression  was 
amended  to  read  "shall  exclusively  authorize",  it  would  only 
imply  that  the  Standing  Committee  of  the  National  People's 
Congress  would  authorize  the  courts  of  the  HKSAR,  and  not 
other  local  authorities,  to  interpret  the  relevant  provisions 
of  the  Basic  Law.  This  guarantee  will  not  be  of  much  help 
because  as  far  as  local  authorities  are  concerned,  only  the 
Supreme  Court  will  have  the  power  to  handle  such  matters  and 
the   Standing  Committee  of  the  NPC  will  not   authorize   other 
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authorities  to  interpret  the  relevant  provisions.  However, 
this  does  not  mean  that  the  Standing  Committee  of  the  NPC 
will  not,  at  the  same  time,  possess  the  power  to  interpret 
the  relevant  provisions.  Moreover,  it  is  already  stated 
clearly  in  the  article  that  the  courts  of  the  HKSAR  may 
interpret  the  relevant  provisions  "on  their  own".  This  will 
make  sure  that  no  other  authorities  will  have  the  power  to 
interpret  the  relevant  provisions. 

3.  A  member  held  that  if  the  expression  "shall  exclusively 
authorize"  was  to  be  used  in  this  article,  with  the 
expression  "shall  authorize"  remaining  unchanged  in  other 
articles  (e.g.  Article  13),  confusion  would  arise  if  the 
difference  between  the  two  expressions  was  not  clearly 
defined. 

4.  A  member  held  that  the  stability  and  prosperity  of  Hong  Kong 
were  built  on  the  spirit  of  the  rule  of  law  in  Hong  Kong,  and 
the  power  of  final  adjudication  was  an  essential  element  for 
putting  into  practice  the  spirit  of  the  rule  of  law.  It  was 
therefore  held  that  in  adjudicating  cases  before  them,  the 
courts  of  the  HKSAR  had  to  have  the  final  power  to  interpret 
all  provisions  of  the  Basic  Law  if  they  were  to  maintain 
their  power  of  final  adjudication.  If  an  interpretation  which 
will  affect  the  judgment  on  a  case  has  to  be  sought  from  the 
Standing  Committee  of  the  NPC,  then  the  case  will  in  fact  be 
ruled  by  the  Standing  Committee  of  the  NTC .  The  courts  of  the 
HKSAR  will  be  deprived  of  their  power  of  final  adjudication, 
and  judicial  independence  and  the  so-called  "spirit  of  the 
rule  of  law"  will  also  be  eroded.         :; 

5.  A   member  suggested  that  this  article  be  amended  as  follows: 

"The  power  of  interpretation  of  this  Law  shall  be  vested  in 
the  Standing  Committee  of  the  National  People's  Congress. 

"The  Standing  Committee  of  the  National  People's  Congress 
shall  authorize  the  courts  of  the  Hong  Kong  Special 
Administrative  Region  to  interpret  this  Law  on  their  own  in 
adjudicating  cases  before  them.  The  Standing  Committee  of  the 
National  People's  Congress  shall  reserve  the  final  power  to 
interpret  those  provisions  relating  to  defence,  foreign 
affairs  or  the  relationship  between  the  Central  Authorities 
and  the  Hong  Kong  Special  Administrative  Region.  Judgments 
rendered  by  the  courts  of  the  Hong  Kong  Special 
Administrative  Region  according  to  those  provisions,  which 
have  already  been  executed  before  the  Standing  Committee  of 
the  National  People's  Congress  makes  an  interpretation  of 
such  provisions,  shall  not  be  affected.  After  the  Standing 
Committee  of  the  National  People's  Congress  has  made  an 
interpretation,  the  courts  of  the  Hong  Kong  Special 
Administrative  Region,  in  applying  those  provisions,  shall 
follow  the  interpretation  of  the  Standing  Committee. 

"If   the  courts  of  the  Region,   in  adjudicating  cases   before 
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them,  need  to  interpret  those  provisions  of  this  Law  which 
the  Standing  Committee  of  the  National  People's  Congress 
reserves  the  final  power  to  interpret,  the  Attorney  General 
of  the  Hong  Kong  Special  Administrative  Region  shall  have  the 
right  to  make  a  request  to  the  courts  that  the  above- 
mentioned  provisions  should  first  be  interpreted  by  the 
Standing  Committee  of  the  National  People's  Congress. 

"The   Standing  Committee  of  the  National   People's   Congress 

shall   consult  its  Committee  for  the  Basic  Law  of   the   Hong 

Kong    Special  Administrative   Region   before    giving    an 

interpretation  of  the  provisions  of  this  Law." 

Reasons:  1)  In   the   proposed  amendment.   Paragraph  2  of  the 

original   article  is  deleted  to  avoid   using  the 

ambiguous    expression:    "the    limits   of  the 
autonomy" . 

2  )  The  amended  article  defines  the  original  clause 
"concerning  affairs  which  are  the  responsibility 
of  the  Central  People's  Government,  or  the 
relationship  between  the  Central  Authorities  and 
the  Region"  more  precisely  as  "relating  to 
defence,  foreign  affairs  or  the  relationship 
between  the  Central  Authorities  and  the  Hong  Kong 
Special  Administrative  Region". 

3)  The   amended   article   is  more  in  line  with   the 

Joint   Declaration   and  ensures   that  the   HKSAR 

coijrts     shall    have    the    power  of    final 
adjudication . 

6.  A  member  held  that  the  amendment  proposed  above  could  be 
simplified,  for  instance  by  deleting  the  sentence  "Judgments 
rendered  by  the  courts  of  the  Hong  Kong  Special 
Administrative  Region ...  shall  not  be  affected."  from 
Paragraph  2  and  then  adding  the  following  provision  at  the 
end  of  the  amended  article:  "Judgments  previously  rendered 
shall  not  be  affected." 

7.  A  member  noted  that  there  remained  points  of  ambiguity  in 
the  amended  article  in  Point  5. 

It  is  first  stated  in  the  amended  article  that  the  Standing 
Committee  of  the  National  People's  Congress  shall  have  the 
final  power  to  interpret  the  provisions  relating  to  defence 
and  foreign  affairs,  etc.  And  then  it  states  that  the 
judgments  which  have  been  rendered  by  the  courts  of  the  HKSAR 
according  to  those  provisions  before  the  Standing  Committee 
makes  an  interpretation  of  the  relevant  provisions  shall  not 
be  affected.  That  means  if  a  judgment  rendered  by  the  court 
of  the  HKSAR  is  wrong,  the  interpretation  made  by  the 
Standing  Committee  will  not  be  able  to  rectify  such  a 
mistake.  The  correct  interpretation  made  by  the  Standing 
Committee  will  only  be  followed  by  the  courts  of  the  HKSAR  in 


80 


adjudicating  future  cases. 

Members  were  afraid  that  the  drafters  would  object  to  such  a 
procedure.  It  was  therefore  held  that  a  more  reasonable 
practice  would  be  to  seek  the  interpretation  of  the  Standing 
Committee  before  the  courts  of  the  HKSAR  adjudicate  the  case 
in  question  and  the  interpretation  obtained  should  be  used  as 
the  basis  for  rendering  judgments. 

8.  A  member  noted  that  it  had  been  suggested  that  in  the  last 
paragraph,  the  meaning  of  "shall"  as  in  "shall  consult" 
should  be  duly  expressed  in  the  Chinese  text. 

A  drafter  pointed  out  that  the  above-mentioned  proposal  had 
been  put  forward  at  a  Drafting  Committee  meeting  but  was 
rejected.  Another  member  pointed  out  that  the  word  "shall" 
was  not  necessary  in  the  Chinese  text  as  it  was  implied  in 
the  sentence  that  the  Committee  for  the  Basic  Law  would  be 
consulted  as  a  standard  procedure.  Other  members  held  that 
the  proposed  pro\'ision  "shall  consult  the  Committee  for  the 
Basic  Law"  in  the  Chinese  text  was  too  rigid  and  would  not 
necessarily  be  the  best  arrangement. 

Finally,  members  agreed  that  the  last  paragraph  of  this 
article  could  be  rewritten  in  the  same  manner  as  Paragraph  3 
of  Article  158:  "Before  an  interpretation  of  this  Law  is 
given  by  the  Standing  Committee  of  the  National  People's 
Congress,  the  Committee  for  the  Basic  Law  of  the  Hong  Kong 
Special  Administrative  Region  shall  study  it  and  submit  its 
views  .  " 

9.  A  member  agreed  that  the  amended  article  in  Point  5  was 
better  than  the  present  article  in  the  Basic  Law  (Draft),  but 
asked  why  only  the  Attorney  General  had  the  right  to  make  a 
request  to  the  courts. 

10.  A  member  noted  that  the  same  criticism  of  the  term  "Central 
Authorities"  applied  to  this  article  as  to  Article  17.  This 
was  also  true  of  the  amended  article  in  Point  5. 

A  member  suggested  prescribing  that  the  courts  of  Hong  Kong 
alone  should  interpret  the  Basic  Law  and  all  other  laws 
applied  to  Hong  Kong  as  only  such  a  provision  would  be 
satisfactory  and  be  in  keeping  with  the  existing  system  of 
law  which  is  supposed  to  remain  in  accordance  with  Articles  8 
and  18. 


Annexes:  Amendment  Procedure 


A  member  suggested  that  the  amendment  procedure  for  the 
Annexes  should  be  the  same  as  that  for  the  articles,  i.e.  as 
prescribed  in  Article  158.  Otherwise,  the  procedure  would  be 
oversimplified   if   Annex   III   could   be   amended   just    by 
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following  the  provisions  in  Article  18:  "The  Standing 
Committee  of  the  National  People's  Congress  may  make 
additions  to  or  deletions  from  the  list  of  laws  in  Annex  III 
after  consulting  its  Committee  for  the  Basic  Law  of  the  Hong 
Kong  Special  Administrative  Region  and  the  government  of  the 
Region."  On  the  other  hand,  if  the  procedure  prescribed  in 
Article  158  is  adopted,  it  will  guarantee  that  any  amendment 
made  to  the  annexes  must  have  gone  through  a  rigorous 
procedure . 

A  member  had  reservations  about  the  above-mentioned  proposal. 
The  National  People's  Congress  meets  only  once  a  year.  If  an 
amendment  to  an  annex  has  to  follow  the  procedure  prescribed 
in  Article  158,  then  there  will  be  too  many  restrictions  and 
the  practice  will  fail  to  meet  the  needs  in  a  state  of  war  or 
emergency. 

A  member  held  that  the  annexes  had  different  contents. 
Annexes  I  and  II  are  on  the  political  structure  whereas  Annex 
III  is  on  the  application  of  national  laws.  There  is  no  need 
to  standardize  the  amendment  procedure  for  all  the  annexes. 
Instead,  the  amendment  procedure  for  each  annex  may  be 
specified  in  the  annex  itself  and  determined  in  the  light  of 
the  contents  of  that  particular  annex. 


Appendices:  On  the  proposal  that  a  Committee  for  the  Basic  Law  be 
establ ished 


A  member  held  that  the  following  proposal  on  the  Committee 
for  the  Basic  Law  as  in  the  Basic  Law  (Draft)  was  inadequate: 
"Twelve  members,  six  from  the  mainland  and  six  from  Hong 
Kong,  including  persons  from  the  legal  profession,  appointed 
by  the  Standing  Committee  of  the  National  People's  Congress." 
Since  the  Basic  Law  is  an  important  legal  instrument,  it 
should  be  clearly  specified  that  more  than  half  of  the 
members  of  the  Committee  for  the  Basic  Law  shall  come  from 
the  legal  profession. 


*  If  there  is  any  discrepancy  between  the  Chinese  and  the  English 
\ersions,  the  Chinese  version  shall  prevail. 


COLLECTION  OF  VIEWS  OF  THE  SPECIAL  GROUP  ON  LAW 
OF  THE  CONSULTATIVE  COMMITTEE  FOR  THE  BASIC  LAW 
REGARDING  SOME  PROVISIONS  OF  THE  BASIC  LAW  (DRAFT) 


(1)  Conflict  between  the  Chinese  Constitution  and  the  Basic  Law 

In  order  to  resolve  conflicts  between  the  Constitution  of 
the  People's  Republic  of  China  and  the  Basic  Law,  it  is 
suggested  that  the  following  article  be  added  to  the  present 
draft: 

"This  Law  shall  have  full  effect  notwithstanding  any 
inconsistent  provision  of  the  Constitution,  which  is 
hereby  modified  in  accordance  with  the  policy  of  'One 
country,  two  systems'." 

A  better  and  more  satisfactory  solution  is  to  add  to  Article 
31  of  the  Constitution  the  following  provision: 

"Where  a  Basic  Law  for  a  special  administrative  region  is 
so  enacted,  it  shall  have  full  effect  notwithstanding  any 
inconsistent  provision  of  the  Constitution." 

We  do  not  believe  however  that  there  will  be  a  satisfactory 
solution  to  the  fundamental  problem  of  the  relationship 
between  the  Chinese  Constitution  and  the  Basic  Law  without 
making  appropriate  amendments  to  the  Chinese  Constitution  to 
give  recognition  to  necessary  changes  consequent  upon  the 
proposed  establishment  of  the  Hong  Kong  Special 
Administrative  Region. 

(2)  Article  17 

The  meaning  of  the  expression  "affairs  within  the 
responsibility  of  the  Central  Authorities"  should  be 
defined.  The  provision  that  the  Standing  Committee  of  the 
National  People's  Congress  may  reject  laws  for  any  ground 
which  goes  beyond  the  affairs  which  involve  defence  and 
foreign  affairs  is  contrary  to  the  Joint  Declaration. 

(3)  Application  of  national  laws  in  the  HKSAR 

There  are  different  views  expressed  on  this  issue: 

(i)  The  second  paragraph  of  Article  18  is  contrary  to  the 
Joint  Declaration.  The  national  laws  of  China  should 
not  be  applied  to  Hong  Kong.  The  Joint  Declaration 
provides  that  the  Basic  Law  and  the  laws  previously  in 
force  and  laws  enacted  by  the  legislature  of  Hong  Kong 
should  be  in  force.  If  national  laws  of  China  are  to 
be  applied  to  Hong  Kong,  they  can  only  be  applied  by 
the  legislature  of  Hong  Kong. 

(ii)  Article  18  should  be  amended  to  the  effect  that  in  the 
event  of  a  proclamation  of  war  involved  in  the  HKSAR 
with  a  third  country,  relevant  national  laws  may  be 
applied  in  the  HKSAR;  however  in  the  event  of  internal 
turmoil  within  the  HKSAR,  emergency  laws  of  Hong  Kong 
shall  apply. 
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It  should  be  the  Chief  Executive  who  has  the  power   to 

declare   emergencies,  but  at  the  same  time  this  power 

must   be  in  accordance  with  the  laws  of  the  HKSAR   and 

subject  to  legislative  control. 

The  general  principles  of  legislative  control  on  the 
Chief  Executive's  power  to  declare  emergencies  should 
be  spelt  out  in  the  Basic  Law,  but  details  of 
implementation  are  to  be  decided  by  the  HKSAR  itself. 

(iii)  If  the  Chief  Executive  of  the  HKSAR  has  the  right  to 
decide  when  an  emergency  has  occurred,  it  would  be 
advisable  to  introduce  the  requirement  for  the  Chief 
Executive  to  have  this  state  of  emergency  confirmed  by 
the  legislature  within  a  fairly  short  time  frame  e.g. 
seven  days. 

(4)  Nationality  of  the  Chief  Justice 

The  recent  introduction  of  the  requirement  that  the  Chief 
Justice  should  be  a  Chinese  national  is  impracticable 
because  the  correct  candidates  are  not  available.  It  is 
fundamental  for  the  continuing  operation  of  the  legal  system 
that  the  Chief  Justice  should  be  of  appropriate  standing. 

Far  more  than  any  other  post,  the  Chief  Justice  requires 
very  special  and  particular  qualifications.  For  practical 
reasons  this  provision  must  be  changed.  It  will  be 
disastrous  for  the  legal  system  and  Hong  Kong  if  the  Chief 
Justice  were  to  be  a  figurehead. 

(5)  Article  19 

It  is  proposed  that  either  Paragraphs  3  and  4  of  this 
Article  be  deleted  or  that  these  paragraphs  be  substituted 
by  the  following: 

"Court  of  the  Hong  Kong  Special  Administrative  Region 
shall  accord  due  recognition  to  acts  of  the  Central 
People's  Government  which  according  to  the  laws  of  Hong 
Kong  are  'acts  of  state'.  Court  of  the  Region  shall 
obtain  a  statement  from  the  Chief  Executive  on  'facts  of 
state'  which  according  to  the  laws  of  Hong  Kong  are 
properly  determinable  by  the  sovereign  government. 

"Before  issuing  such  a  statement  on  any  such  question  of 
fact  which  is  within  the  responsibility  of  the  Central 
People's  Government,  the  Chief  Executive  shall  obtain  a 
certificate  from  that  Government." 

(6)  Article  22 

The  State  Council,  not  only  departments  of  the  Central 
People's  Government,  shall  be  prohibited  from  interfering  in 
the  internal  affairs  of  the  HKSAR. 
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( 7 )  Article  25 

This  article  confuses  equality  before  the  law  with  equal 
protection  of  the  law.  It  is  suggested  that  this  Article  be 
amended  to  read:  "All  Hong  Kong  residents  shall  be  equal 
before  the  law  and  are  entitled  without  discrimination  to 
the  equal  protection  of  the  law.  The  Hong  Kong  Special 
Administrative  Region  shall  on  its  own  enact  laws  to 
prohibit  discrimination  on  any  ground  such  as  race,  colour, 
sex,  language,  religion,  political  or  other  opinion, 
national  or  social  origin,  property,  birth  or  other  status." 

(8)  Article  39 

This  article  should  be  amended  to  make  it  clear  that  any 
laws  which  contravene  any  of  the  Covenants  referred  to  in 
the  first  clause  thereof  shall  be  null  and  void.  This  is  to 
ensure  that  the  HKSAR  Government  or  the  NPC  shall  not  pass 
any  laws  that  derogate  from  the  international  covenants  of 
human  rights . 

(9)  Interpretation  of  the  Basic  Law 

Proposal:  A  Constitutional  court  (joint  constitutional  court 
sitting  in  Hong  Kong)  be  set  up  to  arbitrate  on 
matters  concerning  the  interpretation  of  the 
Basic  Law  in  relation  to  disputes  over  what 
affairs  are  the  responsibility  of  the  Central 
People's  Government  or  provisions  which  cover  the 
relationship  between  the  Central  Authorities  and 
the  Region. 

Such  a  solution  is  far  more  credible  than  the  setting  up  of 
a  Committee  for  the  Basic  Law  under  the  NPC  which  fails  to 
distinguish  between  judicial  and  political  functions.  If 
such  a  constitutional  court  is  set  up,  Article  157  will  have 
to  be  drastically  amended. 

In  any  event  Article  157  is  still  causing  considerable 
concern  and  there  is  a  suggestion  that  it  should  be  amended 
to  remove  the  need  on  the  part  of  the  Hong  Kong  courts  to 
refer  any  matters  to  the  Standing  Committee,  in  other  words 
that  the  Standing  Committee  should  authorise  the  courts  of 
the  HKSAR  to  interpret  on  their  own,  in  adjudicating  cases 
before  them,  the  provisions  of  the  Basic  Law. 

Another  point  of  comment  on  this  Article  is  that  there  is  no 
basis  in  the  Joint  Declaration  for  having  provisions  of  the 
Basic  Law  interpreted  by  those  outside  Hong  Kong  still  less 
those  which  concern  the  Central  Authorities  (which  is  an 
undefined  term). 

(10)  Article  159 
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The  Hong  Kong  courts  should  be  the  appropriate  forum  to 
decide  which  laws  are  in  conformity  with  the  Basic  Law  since 
this  is  a  matter  for  judicial  interpretation. 

(11)  "Policy  provisions"  of  the  Basic  Law 

The  policy  provisions  should  be  re-written  in  a  more 
flexible  way.  Since  there  is  a  problem  as  to  what 
provisions  should  be  singled  out  for  special  treatment  in  an 
annex,  the  most  practical  solution  now  seems  to  be  to  keep 
them  in  the  text  but  to  draft  the  economic  policy  provisions 
in  a  more  flexible  manner. 


*   As   the  discussion  on  this  document  was  conducted  in   English, 
the  English  version  shall  be  referred  to. 
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THE  CONSULTATIVE  COMMITTEE  FOR  THE  BASIC  LAW 

OF  THE  HONG  KONG  SPECIAL  ADMINISTRATIVE  REGION  OF 
THE  PEOPLE  S  REPUBLIC  OF  CHINA 


CCBL-SECR-LE225-89 11 14(E) 

14  November  1989 

The  Drafting  Conmiittee  for  the  Basic  Law 

of  the  Hong  Kong  Special  Administrative  Region 

of  the  People's  Republic  of  China 

Dear  Drafter. 

Enclosed  for  your  reference  is  a  copy  of  the  Proposals  on  the  Basic  Law  (Draft) 
made  by  the  Business  and  Professional  Group  of  Members  of  the  CCBL.  The 
Special  Group  on  Law  has  carried  out  in-depth  discussion  on  the  Proposals 
and  endorse  the  Proposals  in  genera]  terms  subject  to  the  following  comments:- 

1.  In  the  Proposals,  there  is  no  clear  distinction  made  between  political 
and  judicial  functions  of  the  Committee  for  the  Basic  Law.  For 
instance,  being  consulted  by  the  Standing  Committee  of  the  NPC  on  the 
amendment  of  the  Basic  Law  is  not  just  a  judicial  function  but  also  a 
political  function  of  the  Committee  whereas  studying  and  submitting 
its  views  on  the  interpretation  of  the  Basic  Law  is  purely  a  judicial 
function.  It  should  be  made  clear  that  the  judicial  functions  are 
confined  to  questions  of  interpretation  of  the  Basic  Law  and  review  of 
constitutionality  of  laws. 

2.  The  ordinary  jurisdiction  of  the  HKSAR  courts  to  adjudicate  on  purely 
internal  matters  of  the  HKSAR  should  not  be  usurped  by  the  Committee 
for  the  Basic  Law. 
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THE  CONSULTATIVE  COMMITTEE  FOR  THE  BASIC  LAW 

OF  THE  HONG  KONG  SPECIAL  ADMINISTRATIVE  REGION  OF 
THE  PEOPLE  S  REPUBLIC  OF  CHINA 


3.  The  exercise  of  emergency  powers  of  the  Chief  Executive  should  be  in 
accordance  with  law  and  subject  to  supervision  of  the  HKSAR 
legislature. 

4.  As  regards  policy  guidelines,  views  have  been  expressed  that  Article 
143  should  not  be  tampered  with. 

Thank  you  for  your  attention. 

Yours  sincerely, 


Denis  Chang 

Chairman.  Coordinating  Group 

of  the  Special  Group  on  Law 
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13th  October,  1989 


THE  DRAFT  BASIC  LAW  : 

LIST  OF  PROPOSALS  BY  THE  BUSINESS  &  PROFESSIONAL 

GROUP  OF  MEMBERS  OF  THE  BASIC  LAW  CONSULTATIVE  COMMITTEE 


Introduction 

The  Business  and  Professional  Group  of  Members  of  Che  Basic  Law 
Consultative  Conunittee  have  obtained  an  Opinion  from  Sir  Zelman 
Cowen  Q.C.  and  Sir  William  Wade  Q.C. 

Counsel  in  their  Preamble  made  the  following  comments: - 

"First,  it  is  impossible  to  read  the  Joint  Declaration  and  the  Draft 
Basic  Law  without  being  impressed  by  the  very  extensive  internal 
autonomy  which  these  instruments  are  designed  to  confer  upon  Hong  Kong 
during  the  fifty-year  period  beginning  in  1997.   The  philosophy  of  "one 
country,  two  systems"  is  carried  to  great  lengths,  conflicting  in  many 
ways  with  the  political,  legal  and  administrative  systems  of  mainland 
China.   Taken  at  face  value,  the  terms  secured  for  Hong  Kong  in  the  next 
half -century  are  remarkably  favourable.   It  cannot  be  denied  that  China 
has  a  legitimate  interest  in  seeing  that  Hong  Kong  does  not  abuse  its 
special  political  and  legal  privileges,  and  in  being  concerned  in  Hong 
Kong's  defence,  foreign  affairs  and,  in  the  last  resort,  public  order. 
The  provisions  of  the  DBL  for  these  purposes  seem,  on  the  whole,  to  be 
based  on  reasonable  premises.   The  whole  picture,  of  course,  is  now 
distorted  by  the  events  of  June  1989.   But  the  fact  remains  that, 
contrary  to  much  misguided  comment  in  the  press  and  elsewhere,  Hong  Kong 
is  intended  to  enjoy  fifty  years  of  genuine  internal  autonomy,  secured, 
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so  far  as  possible,  by  international  agreement.   The  Joint  Declaration 
is  not  a  mere  declaration  of  policy:   it  is  a  formal  agreement,  in 
effect  a  treaty  (see  its  7th  paragraph),  binding  both  Britain  and  China, 
and  giving  Britain  a  direct  interest  in  seeing  that  it  is  properly 
implemented  in  the  Basic  Law  and  otherwise.   We  make  this  observation 
from  a  general  political  standpoint  purely." 

Counsel  went  on  to  observe  that  "on  closer  inspection,  the  Draft  Basic 
Law  reveals  defects  which  may  gravely  weaken  Hong  Kong's  intended 
autonomy".   Counsel  then  outlined  in  their  Opinion  the  defects  that 
exist  and  their  proposed  solutions. 

Arising  out  of  that  Opinion  the  proposals  set  out  below  are  made  by  the 
Business  and  Professional  Group  of  the  BLCC . 


The  Need  to  Enhance  the  Powers  of  the  Committee  for  the  Basic  Law 

Proposal  :   The  Draft  Basic  Law  should  include  provision  for  the 
Constitution  of  the  Committee  for  the  Basic  Law  and  for  enhancing 
its  position  in  the  following  ways : - 

(i)     The  Standing  Committee  of  the  NFC  should  delegate  to  the 
Committee  determinative  power,  as  opposed  to  its  merely 
advisory  function  as  presently  intended. 

(ii)     The  Committee  should  have  jurisdiction  to  resolve 

questions  arising  under  Articles  8,  17,  18,  157,  158  & 
159  of  the  DBL;  or  any  other  matters  concerning  the  Basic 
Law  referred  to  it  by  the  CPG  or  HKSAR. 
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(ill)     The  membership  from  both  the  CPG  and  HKSAR  sides  should 
be  persons  of  eminence,  judicially  or  legally  qualified. 

Explanation  :   It  is  a  major  defect  of  the  DBL  that  there  is  no 
provision  for  the  judicial  settlement  of  differences  of  view 
between  the  CPG  and  HKSAR  on  questions  of  interpretation  of  the 
Basic  Law.   The  function  of  the  Committee  for  the  Basic  Law  as 
described  in  the  DBL  is  advisory  only.   What  is  really  required  is 
that  the  Committee  be  given  determinative  power  and  that  it  be 
composed  of  qualified  lawyers,  preferably  with  judicial  experience. 

Questions  concerning  Articles  8  and  159  (previous  Hong  Kong  laws 
inconsistent  with  the  Basic  Law)  need  adding  to  the  list  of 
Articles  (see  (ii)  above)  expressly  within  the  Committee's 
jurisdiction.   In  addition,  it  would  be  convenient  for  either 
government  to  be  able  to  refer  any  other  question  of  interpretation 
arising  under  the  Basic  Law  to  the  Committee. 

Set  out  in  Appendix  II  is  a  suggested  revised  version  of  the 
Proposal  for  the  establishment  of  the  Committee  for  the  Basic  Law 
contained  in  the  Appendix  to  the  DBL.   This  version  inter  alia 
specifies  in  paragraphs  6  &  7  the  questions  which  the  Committee 
will  have  jurisdiction  to  determine,  thus  saving  the  need  for 
individual  references  in  the  relevant  Articles  of  the  DBL  (which 
can  accordingly  be  deleted) .   It  is  suggested  that  these  provisions 
for  the  establishment  of  the  Committee  be  incorporated  into  the  DBL 
by  a  new  Article  (possibly  to  be  numbered  158A)  of  which  a  draft  is 
set  out  in  Appendix  I . 
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2 .    Conflict  between  the  Basic  Law  and  the  Constitution  of  China 

Proposal  :   The  Basic  Law  should  provide  that  the  Basic  Law  shall 
have  full  effect  notwithstanding  any  inconsistent  provision  of  the 
Constitution.   Alternatively,  Article  31  of  the  Constitution  of 
China  could  be  amended  to  provide  the  same  by  a  two -thirds  vote  of 
the  NPC. 

Explanation  :   There  is  a  risk  that  the  validity  of  parts  of  the 
Basic  Law  and  future  Hong  Kong  legislation  may  be  called  into 
question  in  the  Hong  Kong  courts  on  the  ground  that  they  are 
overridden  by  inconsistent  provisions  in  the  Constitution  of  China. 
Accordingly,  it  needs  to  be  made  clear  that  the  Constitution  of 
China  does  not  invalidate  any  provision  of  the  Basic  Law.   It  is 
thus  suggested  that  a  new  Article  providing  that  the  Basic  Law 
should  have  full  effect  notwithstanding  any  inconsistent  provision 
of  the  Constitution  be  incorporated  into  the  DBL  (possibly  to  be 
numbered  llA)  of  which  a  draft  is  set  out  in  Appendix  I. 


An  Authentic  English  Text 

Proposal  :   The  Basic  Law  should  provide  that  there  will  be  an 
authentic  English  text  for  use  in  the  Hong  Kong  courts  which  will 
be  enacted  by  the  Hong  Kong  SAR  Legislature  after  approval  by  the 
CPG. 

Explanation  :   As  English  will  continue  to  be  the  language  of  the 
law  and  the  superior  courts  of  Hong  Kong,  it  is  essential  that 
there  be  an  English  version  of  this  fundamental  law  which  cannot  be 
challenged  on  the  ground  of  inconsistency  with  the  Chinese  version. 
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It  is  suggested  that  a  new  Article  providing  for  an  authentic 
English  text  be  incorporated  into  the  DBL  (possibly  to  be  numbered 
IIB)  a  draft  of  which  is  set  out  in  Appendix  I. 


4.    Policy  Guidelines 

Proposal  :   The  permissive  "may"  should  be  substituted  for  the 
imperative  "shall"  in  the  following  articles  of  Chapters  IV,  V  and 
VI  of  the  DBL  which  are  statements  of  policy  and  intention  only  and 
are  not  stipulated  in  the  Sino-British  Joint  Declaration  : 

65,  85,  86  (para.  1),  106,  107  (para.  2),  117,  118,  137, 
139,  143.  144,  146 

There  should  also  be  added  to  Article  157  a  clause  providing  that 
the  Basic  Law  should  be  interpreted  liberally  according  to  its 
purpose . 

Explanation  :   Many  of  the  provisions  in  these  chapters  are 
statements  of  intent  only  which  as  presently  drafted  would  unduly 
restrict  the  Legislature.   Furthermore,  it  is  not  intended  that 
they  should  create  legal  rights  justiciable  in  Court.   Those  not 
stipulated  in  the  Joint  Declaration  should  accordingly  be  amended 
as  proposed.   This  will  be  assisted  by  an  addition  to  Article  157 
providing  that  the  Basic  Law  should  receive  such  liberal 
interpretation  as  will  best  fulfill  its  purpose  and  intent. 


5 .    Legislative  Power 


Proposal  :   Article  17  of  the  Basic  Law  should  be,  amended  in  order 
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to  clarify  beyond  doubt  that  legislative  power  is  given  to  the 
HKSAR  in  respect  of  all  matters  save  those  which  are  expressly 
reserved  to  the  CPG. 

Explanation  :   Article  17  provides  that  the  Hong  Kong  SAR  shall  be 
vested  with  legislative  power  but  it  does  not  make  it  clear  that 
this  power  covers  everything  except  defence,  foreign  affairs  and 
the  national  laws  listed  in  Annex  III.   It  is  most  important  that 
Hong  Kong's  general  power  of  legislation  should  be  clearly  stated, 
in  accordance  with  the  Joint  Declaration  (Annex  I,  Part  1,  second 
paragraph)  which  gives  unrestricted  legislative  power  to  Hong  Kong 
except  for  defence  and  foreign  affairs. 


6 .    Defence  and  Emergency  Powers 

Proposal  ;   Article  18  of  the  DBL  should  provide  that  it  is  for  the 
Chief  Executive  of  the  Hong  Kong  SAR  to  decide  whether  turmoil  is 
beyond  the  control  of  the  Region. 

Explanation  :   While  the  declaration  of  a  state  of  war  and  the 
subsequent  application  of  the  relevant  laws  must  remain  the 
prerogative  of  the  sovereign  government,  internal  emergencies 
should  so  far  as  possible  be  handled  within  the  Region  and  pursuant 
to  its  own  laws.   Since  Hong  Kong's  autonomy  includes 
responsibility  for  public  order  under  Article  14,  it  should  be  for 
the  Chief  Executive,  who  will  be  in  the  best  position  to  assess  the 
situation,  to  decide  whether  the  emergency  is  beyond  control  under 
Hong  Kong's  own  laws. 
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7.    Application  of  PRC  Laws  to  Hong  Kong 

Proposal  :   Article  18  of  the  DBL  should  be  amended  so  that  the 
power  of  the  Standing  Committee  of  the  NFC  to  make  additions  to  the 
list  of  laws  in  Annex  III  is  subject  to  the  consent  of  the 
government  of  Hong  Kong  in  each  case. 

Explanation  :  The  addition  of  further  national  laws  to  Annex  III 
necessarily  means  a  reduction  of  Hong  Kong's  autonomy.  The  Basic 
Policies  stated  in  Annex  I,  Part  II,  third  paragraph  of  the  Joint 
Declaration  define  what  are  to  be  the  laws  of  the  Hong  Kong  SAR 
without  including  any  PRC  laws.  Any  departure  from  the  Basic 
Policies  should  be  by  agreement  only,  being  contrary  to  the  Joint 
Declaration. 


"Acts  of  State"  and  "Facts  of  State" 

Proposal  :   Article  19  needs  to  be  redrafted  to  make  it  clear  that 
the  reference  to  "acts  of  state"  is  intended  to  refer  to  the 
existing  common  law  doctrine  presently  existing  in  Hong  Kong  law. 
The  reference  to  "facts  of  state"  should  be  clarified  so  that  it  is 
clear  that  it  is  a  reference  to  those  facts  which  according  to 
existing  Hong  Kong  laws  would  be  determined  by  the  government. 

Explanation  :   The  present  draft  is  unclear  in  that  the  reference 
to  "acts  of  state"  might  be  interpreted  to  mean  all  executive  acts, 
rather  than  the  narrow  common  law  concept  of  Acts  of  State  which 
refers  to  matters  beyond  the  jurisdiction  of  the  courts,  such  as 
invasion  of  a  foreign  territory  or  blockade  of  a  foreign  port.   The 
expression  "facts  of  state"  is  unknown  in  English  law  but  is 
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presumably  intended  to  mean  facts  which  the  courts  under  present 
procedures  require  to  be  proved  by  a  certificate  from  the 
government  e.g.  whether  a  foreign  government  is  recognized  or  a 
particular  person  is  a  diplomat.   These  meanings  need  to  be  made 
clear. 


Administrative  Autonomy 

Proposal  :   Article  22  of  the  DBL  should  be  amended  to  make  it 
clear  that  the  CPG  itself  cannot  interfere  in  the  administration  of 
the  Region. 

Explanation  :   The  article  as  presently  drafted,  while  making  it 
clear  that  departments  of  the  CPG  as  well  as  provinces  and  the  like 
under  the  CPG  may  not  interfere,  does  not  clarify  whether  the  CPG 
itself  can  interfere. 


10.   Entrenchment  of  International  Covenants  and  the  Bill  of  Rights 

Proposal  :  Article  39  should  be  amended  so  that  the  Bill  of 
Rights,  if  and  when  enacted  by  the  Hong  Kong  legislature,  is 
protected  in  the  same  way  as  the  International  Covenants. 

Explanation  :   The  provisions  of  the  International  Covenants  will 
be  entrenched  by  Article  39  but  the  same  protection  will  not  be 
enjoyed  by  any  rights  under  a  Hong  Kong  Bill  of  Rights  which  are 
additional  to  those  contained  in  the  Covenants. 


98 


11.   The  Chief  Executive 

Proposal  :   Article  43  should  be  amended  to  delete  the  requirement 
that  the  Chief  Executive  be  accountable  to  the  CPG .   Article  52 
should  also  be  amended  to  provide  that  the  Chief  Executive  shall 
resign  on  a  vote  of  no  confidence  by  the  Legislative  Council  if 
carried  by  a  two -thirds  majority  since  the  Chief  Executive  should 
be  made  accountable  to  the  Legislative  Council  in  all  respects  and 
not  merely  in  the  four  respects  stated  in  Article  64. 

Explanation  :   The  Joint  Declaration  by  paragraph  3(12)  requires 
that  the  Basic  Law  should  stipulate  the  Basic  Policies  of  the  PRC 
elaborated  in  Annex  I.   Fart  I  of  the  Basic  Policies  in  its  third 
paragraph  states  that  "The  executive  authorities  shall  abide  by  the 
law  and  shall  be  accountable  to  the  legislature."   This  means 
general  and  not  limited  accountability  and  necessarily  includes  the 
Chief  Executive  and  excludes  accountability  to  the  CPG.   It  is  most 
important  that  the  Chief  Executive  should  always  have  the 
confidence  of  the  Legislative  Council.   Otherwise  he  may  be 
influenced  so  as  to  act  against  the  interests  of  Hong  Kong  as 
understood  by  the  Legislative  Council,  and  contrary  to  Hong  Kong's 
autonomy.  i->.'iJ:  -m     -- • 

■  Si':  \:^i  :  -'■>i'l'>    ?>^5-' 
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12 .   International  Agreements 

alrfT  ;! 

Proposal  :   Article  152  of  the  DEL  should  be  amended  so  that  the 
application  to  the  Hong  Kong  SAR  of  international  agreements  to 
which  the  PRC  is  or  becomes  a  party  is  subject  to  the  consent  of 
the  government  of  Hong  Kong. 
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Explanation  :   This  proposal  is  a  safeguard  against  some  possible 
international  agreement  which  the  PRC  might  make  and  apply  to  the 
Hong  Kong  SAR  concerning  matters  vested  in  the  Hong  Kong  SAR  by  the 
CPG  under  the  Joint  Declaration  and  the  Basic  Law  and  therefore 
Incompatible  with  Hong  Kong's  autonomy. 


13 .   The  Power  of  Interpretation 

Proposal  :   Article  157  of  the  DBL  should  provide  that 
interpretation  shall  be  consistent  with  the  established  basic 
policies  of  the  PRC  regarding  Hong  Kong. 

Explanation  :   Article  158  already  contains  this  provision  and  in 
principle  it  ought  to  be  included  similarly  in  Article  157. 


14.   Rejection  of  Previous  Hong  Kong  Laws 

Proposal  :   Article  159  of  the  DBL  should  be  amended  so  that  the 
power  of  the  Standing  Committee  of  the  NPC  to  declare  previous  Hong 
Kong  laws  to  be  inconsistent  with  the  Basic  Law  is  restricted  to 
laws  affecting  the  responsibility  of  the  Central  Authorities  or  the 
relationship  between  the  Central  Authorities  and  the  Region. 

Explanation  :   This  restriction  on  the  power  of  the  Standing 
Committee  applies  to  Article  17,  dealing  with  post- 1997  Hong  Kong 
laws,  and  the  same  restriction  should  be  added  to  Article  159, 
dealing  with  pre-1997  laws.   Laws  which  do  not  affect  the 
responsibility  of  the  Central  Authorities  or  the  relationship 
between  the  Central  Authorities  and  the  Region  need  not  concern  the 
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CPG.   In  any  event,  pre -1997  laws  dealing  with  internal  Hong  Kong 
SAR  matters  which  are  inconsistent  with  the  Basic  Law  will  be 
declared  inconsistent  by  the  Hong  Kong  SAR  courts  in  accordance 
with  Article  8. 
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Appendix   I 
Proposed  Revisions  to  the  DBL 

Article  No.      Proposal  No.      Proposed  Revision 

New  1  "There  shall  be  a  Conunittee  for  the  Basic 

Law  of  the  Hong  Kong  Special  Administrative 
Region  with  the  powers  and  functions 
authorised  by  the  National  People's 
Congress  as  set  out  in  Annex  IV.   The 
composition,  powers  and  functions  of  the 
Committee  shall  not  be  changed  without  the 
agreement  of  the  Government  of  the  Hong 
Kong  Special  Administrative  Region."  (see 
Appendix  II) 

New  2  "This  law  shall  have  full  effect 

notwithstanding  any  inconsistent  provision 
of  the  Constitution  of  the  People's 
Republic  of  China,  which  is  hereby  modified 
in  accordance  with  the  policy  of  "one 
country,  two  systems"" 

New  3  "The  Legislative  Council  of  the  Hong  Kong 

Special  Administrative  Region  shall  enact 
an  English  language  version  of  this  Law, 
after  approval  of  the  text  by  the  Standing 
Committee  of  the  National  People's 
Congress . " 

17  1,  5  1st  sentence  of  2nd  paragraph  to  read  :- 

"Laws  enacted  by  the  legislature  of  the 
Hong  Kong  Special  Administrative  Region  in 
accordance  with  this  Law  may  provide  for 
the  government  of  the  Region  in  all  matters 
not  specifically  reserved  by  this  Law  to 
the  Chinese  People's  Government,  the 
National  People's  Congress  or  its  Standing 
Committee.   Such  laws  shall  be 
reported  ..." 

Delete  " ,  after  consulting  its  Committee 
for  the  Basic  Law  of  the  Hong  Kong  Special 
Administrative  Region,"  in  the  1st  sentence 
of  the  3rd  paragraph. 

18  1,6,7  In  the  3rd  paragraph  delete  "consulting  its 

Committee  for  the  Basic  Law  of  the  Hong 
Kong  Special  Administrative  Region  and"  and 
replace  with  "obtaining  the  consent  of". 

In  the  4th  paragraph,  delete  "or,  by  reason 
of  turmoil  . . .  state  of  emergency" .   Add  a 
new  5th  paragraph  : - 

"The  Chief  Executive  of  the  Hong  Kong 
Special  Administrative  Region  may  declare, 
by  reason  of  turmoil  within  the  Hong  Kong 
Special  Administrative  Region  which  the 
government  of  the  Region  finds  to  be  beyond 
its  control,  a  state  of  emergency  and 
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decree  the  application  of  emergency  laws  in 
the  Region" . 

19  8  Replace  3rd  and  4th  paragraphs  with  : - 

"Courts  of  the  Hong  Kong  Special 
Administrative  Region  shall  accord  due 
recognition  to  acts  of  the  Central  People's 
Government  which  according  to  the  laws  of 
Hong  Kong  are  acts  of  state.   Courts  of  the 
Region  shall  obtain  a  statement  from  the 
Chief  Executive  on  questions  of  fact  which 
according  to  the  laws  of  Hong  Kong  are 
properly  determinable  by  the  sovereign 
government . 

Before  issuing  such  a  statement  on  any  such 
question  of  fact  which  is  within  the 
responsibility  of  the  Central  People's 
Government,  the  Chief  Executive  shall 
obtain  a  certificate  from  that  government" 

22  9  Opening  words  to  read  : - 

"The  Central  People's  Government  and  its 
departments  ..." 

39  10  Add  "or  those  of  the  Bill  of  Rights  Cap.  x 

of  the  laws  of  the  Hong  Kong  Special 
Administrative  Region"  at  the  end  of  the 
2nd  paragraph. 

43  11  Delete  "the  Central  People's  Government 

and"  in  the  2nd  paragraph . 

52  11  Replace  (2)  &  (3)  with  :- 

"(2)  when  the  Legislative  Council  has 
passed  by  a  two- thirds  majority  a  vote  of 
no  confidence  in  him/her" 

152  12  Delete  "after  seeking  the  views"  and 

replace  with  "subject  to  the  consent"  at 
the  end  of  the  1st  paragraph. 

157  1,  4,  13         1st  paragraph  to  be  replaced  with  :- 

"The  power  of  interpretation  of  this  Law  in 
respect  of  provisions  concerning  the 
responsibility  of  the  Central  People's 
Government  or  the  Relationship  between  the 
Central  Authorities  and  the  Region  shall  be 
vested  in  the  Standing  Committee  of  the 
National  People's  Congress" 

Delete  4th  paragraph  and  add  : - 

"This  Law  shall  receive  such  fair  and 
liberal  interpretation  as  will  best  ensure 
the  fulfilment  of  its  purpose  according  to 
its  true  intent  and  spirit. 
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All  interpretation  of  this  Law  shall  be 
consistent  with  the  established  basic 
policies  of  the  People's  Republic  of  China 
regarding  Hong  Kong." 

158  1  Delete  3rd  paragraph. 

159  14  Delete  "this  Law"  at  the  end  of  the  1st 

sentence  and  replace  with  : - 

"the  provisions  of  this  Law  regarding 
affairs  within  the  responsibility  of  the 
Central  Authorities  or  the  relationship 
between  the  Central  Authorities  and  the 
Region. " 
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Appendix   II 


Proposal  by  the  Drafting  Committee  for  the  Basic'Law 
of  the  Hong  Kong  Special  Administrative  Region  on  the 

Establishment  of  the  Committee  for  the  Basic  Law 
of  the  Hong  Kong  Special  Administrative  Region  of  the 
Standing  Committee  of  the  National  People's  Congress 


1.  The  Committee  shall  be  called  "The  Committee  for  the  Basic  Law  of 
the  Hong  Kong  Special  Administrative  Region  of  the  Standing 
Committee  of  the  National  People's  Congress". 

2.  The  National  People's  Congress  authorises  the  Committee  to  exercise 
the  powers  and  functions  hereby  given  to  the  Committee. 

3.  The  Committee  for  the  Basic  Law  shall  consist  of  a  Chairman  and 
[four]  members.   The  Chairman  shall  be  appointed  by  the  Chairman  of 
the  Standing  Committee  of  the  National  People's  Congress  and  the 
Chief  Justice  of  the  Court  of  Final  Appeal  of  the  Hong  Kong  Special 
Administrative  Region  acting  jointly.   Two  members  shall  be 
appointed  by  the  Standing  Committee  of  the  National  People's 
Congress.   The  other  two  members  shall  be  appointed  by  the  Chief 
Executive  of  the  Hong  Kong  Special  Administrative  Region  In  the 
same  manner  as  judges  of  the  courts  of  Hong  Kong.   The  Chairman  and 
members  shall  be  persons  of  eminence  and  shall  have  judicial  or 
substantial  legal  experience.   The  Chairman  shall  be  removable  by 
the  Chairman  of  the  Standing  Committee  and  the  Chief  Justice  of  the 
Court  of  Final  Appeal  of  the  Hong  Kong  Special  Administrative 
Region  acting  jointly  after  resolutions  authorising  his  removal 
have  been  adopted  by  the  Standing  Committee  and  the  Legislative 
Council  of  Hong  Kong.   Members  appointed  by  the  Chief  Executive  of 
Hong  Kong  shall  be  removable  in  the  same  manner  as  other  judges  of 
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the  courts  of  Hong  Kong.   They  shall  have  the  same  rights  and 
Immunities  as  judges  of  the  courts  of  Hong  Kong. 

4.  The  Committee  for  the  Basic  Law  shall  hear  and  determine  any 
question  concerning  this  Law  which  has  been  referred  to  it  in 
accordance  with  this  Law  by  the  Central  People's  Government  or  by 
the  Government  of  Hong  Kong. 

5.  The  Committee  for  the  Basic  Law  shall  make  decisions  by  majority 
vote  and  individual  opinions  may  be  given.   It  shall  make  such 
rules  for  its  procedure  as  it  may  think  fit.   Its  rules  may  make 
provision  for  allowing  any  person  or  body  to  appear  before  it  as 
amicus  curiae  if  they  show  good  cause  why  this  should  be  allowed. 

6.  The  Central  People's  Government  and  the  Government  of  the  Hong  Kong 
Special  Administrative  Region  shall  at  any  time  be  entitled  jointly 
or  severally  to  refer  any  question  concerning  this  Law,  whether  or 
not  raised  in  litigation,  to  the  Committee  for  the  Basic  Law  and 
shall  both  accept  the  decision  of  the  Committee  as  binding. 

7.  Without  prejudice  to  the  generality  of  the  right  on  the  part  of 
either  the  Central  People's  Government  or  the  Government  of  the 
Hong  Kong  Special  Administrative  Region  to  refer  any  question  to 
the  Committee  for  the  Basic  Law  set  out  in  clause  (6)  herein,  if  at 
any  time  the  Standing  Committee  of  the  National  People's  Congress 
or  the  State  Council  of  China  proposes  to  exercise  any  power  or 
function  concerning  or  arising  under  Articles  8,  17,  18,  157,  158 
or  159  of  this  Law  they  shall  before  taking  action  inform  the  Chief 
Executive  of  Hong  Kong.   The  Chief  Executive  may  thereupon,  within 
thirty  days,  refer  the  matter  to  the  Committee  for  the  Basic  Law 
for  determination  according  to  this  Law  and  in  that  case  the  power 
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or  function  shall  not  be  exercised  until  the  Committee  has 
determined  that  the  proposed  action  will  be  in  accordance  with  this 
Law. 
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COLLECTION  OF  VIEWS  OF  THE  SPECIAL  GROUP 
ON  THE  FUNDAMENTAL  RIGHTS  AND  DUTIES  OF  INHABITANTS 
OF  THE  CONSULTATIVE  COMMITTEE  FOR  THE  BASIC  LAW 
REGARDING  CHAPTER  III 
OF  THE  BASIC  LAW  (DRAFT) 


Since  the  Basic  Law  (Draft)  was  passed  and  published  on  21 
February  this  year,  the  Special  Group  on  Inhabitants  of  the 
Consultative  Committee  has  held  three  meetings,  on  21  March, 
25  August  and  5  October  respectively,  to  discuss  the  provisions 
in  Chapter  III  of  the  Draft,  and  two  exchange  sessions  with  the 
drafters,  one  with  the  mainland  drafters  on  25  April  during 
their  visit  to  Hong  Kong,  and  the  other  one  on  21  September  with 
the  Hong  Kong  members  of  the  corresponding  subgroup  of  the 
Drafting  Committee.  The  views  expressed  by  members  of  the  special 
group  at  the  above-mentioned  meetings  and  exchange  sessions  are 
presented  below.  Opinions  from  members  of  the  public  will  be 
dealt  with  by  separate  reports. 


Chapter  III  on  the  whole 

Views : 

(1)  A  member  held  that  since  this  chapter  should  in  fact  provide 
for  the  fundamental  rights  and  duties  of  everyone  as  a 
person,  it  is  necessary  to  prescribe  the  fundamental  rights 
and  the  rights  of  residents  separately. 

(2)  A  member  pointed  out  that  many  of  the  provisions  state  that 
the  rights  and  freedoms  in  question  shall  exist  "in 
accordance  with  law"  or  certain  matters  should  be  done  "in 
accordance  with  law"  --  e.g.  voting  rights  in  Article  26; 
deprivation  of  freedom  of  the  person;  freedom  from  search  in 
Article  29;  and  freedom  to  leave  Hong  Kong  --  thus  leaving  it 
up  to  the  legislature  to  create  or  take  away  those  matters  or 
rights.  Some  of  the  articles  have  been  improved  to  the 
extent  that  arbitrary  conduct  is  prohibited,  e.g.  Articles  28 
and  29.  H 

(3)  A  member  held  that  the  problem  of  the  conflict  with  the 
Chinese  Constitution  had  still  not  been  properly  grappled 
with  and  that  the  rights  and  freedoms  of  Hong  Kong  residents 
were  not  fully  protected: 

(i)  Since  the  Basic  Law  will  have  a  dual  role,  it  will  have 
to  satisfy  both  systems  of  law:  the  communist  or 
socialist  system  of  China  and  the  common  law  system  of 
Hong  Kong . 

(ii)  Under  the  communist  or  socialist  legal  system  where 
legislative  interpretation  or  even  executive 
interpretation  is  in  force,  it  may  be  sufficient  for 
the  Basic  Law  to  state  that  the  capitalist  system  shall 
not  be  changed  and  that  the  systems  for  safeguarding 
human  rights  and  freedoms  and  the  judicial  systems 
shall  be  based  on  the  Basic  Law  but  the  difficulty 
remains  that  any  conflict  with  the  Constitution  has  to 
be  resolved  by  the  Constitution  and  not  by  the  Basic 
Law  which  under  the  common  law  is  subordinate  to  the 
Constitution.  ....    .    _  .. . 
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(iii)  Significant  provisions  in  the  Constitution  which  are  in 
conflict  with  the  Basic  Law: 

1.  Article  24:  "The  state ...  educates  the  people 
in ...  collectivism.  .. and  communism  and  in  dialectical 
and  historical  materialism." 

2.  Article  25:  "The  state  promotes  family  planning." 

3.  Article  36:  "No  one  may  make  use  of  religion  to 
engage  in  activities  that  disrupt  the  public 
order... or  interfere  with  the  educational  system  of 
the  state."  (insofar  as  this  article  would  be 
construed  as  referring  to  other  articles  such  as 
Articles  24,  25  and  49.) 

4.  Article  49:  "Both  husband  and  wife  have  the  duty  to 
practise  family  planning."  and 

5.  Article  51:  "The  exercise  by  citizens  of  the 
People's  Republic  of  China  of  their  freedoms  and 
rights  may  not  infringe  upon  the  interests  of  the 
state,  of  society  and  of  the  collective"  (insofar  as 
this  article  would  be  construed  as  referring  to 
other  articles  such  as  Article  24,  25  and  49. ) 

Each  of  these  articles  prescribes  what  are  otherwise 
freedoms  taken  for  granted.  Particularly  in  the 
context  of  freedom  of  speech  and  the  freedom  of 
education  establishments  to  teach,  if  the  above- 
mentioned  articles  of  the  Constitution  apply  to  Hong 
Kong,  then  the  freedom  of  speech  and  teaching  may  be 
curtailed,  viz.  individuals  may  be  permitted  to 
practise  their  religion  but  may  not  be  able  to  teach 
doctrines  which  conflict  with  communism. 

Suggestion : 

( 1  )  A  member  suggested  that  the  following  provision  be  laid  down 
in  this  chapter:  "Residents  of  the  Hong  Kong  Special 
Administrative  Region  shall  enjoy  the  rights  of  private 
property . " 

Reason:  Although  it  is  stated  in  Article  6  of  the  Basic  Law 
(Draft)  that  " I 1 1  he  Hong  Kong  Special  Administrative 
Region  shall  protect  the  right  of  private  ownership 
of  property  in  accordance  with  law" ,  there  is  no 
provision  in  the  entire  Basic  Law  prescribing  that 
the  residents  of  the  HKSAR  shall  enjoy  the  rights  of 
private  property. 

Question : 

( 1  I  A   member   asked   why  this  chapter  did  not   provide   for   the 
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right  of  residents  to  take  part  in  state  administration. 

Article  24 

Original  text: 

Residents  of  the  Hong  Kong  Special  Administrative  Region 
(hereinafter  referred  to  as  "Hong  Kong  residents")  shall  include 
permanent  residents  and  non-permanent  residents. 

The  permanent  residents  of  the  Hong  Kong  Special  Administrative 
Region  shall  be: 

(1)  Chinese  citizens  born  in  Hong  Kong  before  or  after  the 
establishment  of  the  Hong  Kong  Special  Administrative 
Region ; 

(2)  Chinese  citizens  who  have  ordinarily  resided  in  Hong  Kong 
for  a  continuous  period  of  no  less  than  seven  years 
before  or  after  the  establishment  of  the  Hong  Kong 
Special  Administrative  Region; 

(3)  Persons  of  Chinese  nationality  born  outside  Hong  Kong  of 
those  residents  listed  in  categories  (1)  and  (2); 

(4)  Persons  who  are  not  of  Chinese  nationality  but  who  have 
ordinarily  resided  in  Hong  Kong  for  a  continuous  period 
of  no  less  than  seven  years  and  have  taken  Hong  Kong  as 
their  place  of  permanent  residence  before  or  after  the 
establishment  of  the  Hong  Kong  Special  Administrative 
Region ; 

(5)  Persons  under  21  years  of  age  born  in  Hong  Kong  of 
residents  listed  in  category  (4)  before  or  after  the 
establishment  of  the  Hong  Kong  Special  Administrative 
Region;  and 

(6)  Persons  other  than  those  residents  listed  in  categories 
( 1  )  to  ( 5  )  ,  who  had  the  right  of  abode  only  in  Hong  Kong 
before  the  establishment  of  the  Hong  Kong  Special 
Administrative  Region. 

The   above-mentioned  residents  shall  have  the  right  of  abode   in 

the    Hong   Kong   Special   Administrative   Region   and  shall   be 

qualified  to  obtain,  in  accordance  with  its  law,  permanent 
identity  cards  which  state  their  right  of  abode. 

The  non-permanent  residents  of  the  Hong  Kong  Special 
Administrative  Region  shall  be  persons  who,  in  accordance  with 
its  law,  shall  be  qualified  to  obtain  Hong  Kong  identity  cards 
but  shall  have  no  right  of  abode. 

Views : 
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(1)  A  member  held  that  if  the  confirmation  of  "[taking]  Hong  Kong 
as  the  place  of  residence"  was  by  way  of  declaration,  then 
the  consequences  and  implications  of  such  a  declaration 
should  also  be  clearly  specified.  For  instance,  whether  the 
person  concerned  would  be  required  to  renounce  his  foreign 
nationality;  whether  the  foreign  country  concerned  would 
refuse  to  grant  the  foreign  nationality  to  that  person  on 
this  ground.  Another  member  pointed  out  that  since  category 
(4)  under  this  article  specified  that  persons  who  are  not  of 
Chinese  nationality  may  also  become  permanent  residents,  the 
worry  mentioned  above  was  unnecessary. 

(2)  A  member  held  that  terms  such  as  "have  ordinarily  resided" 
and  "the  place  of  permanent  residence"  should  be  explained  in 
the  article. 

Reason:  Since  these  explanations  are  presented  in  the 
article,  they  will  carry  the  same  effect  as  other 
parts  of  the  main  text  of  the  Basic  Law. 

(3)  A  member  noted  that  the  term  "Chinese  national"  has  still  not 
been  defined.  While  it  is  understood  that  dual  nationality 
is  not  permitted  under  Chinese  law,  it  has  not  been  made 
clear  whether  holders  of  foreign  passports  will  be  regarded 
as  Chinese  nationals  in  Hong  Kong.  Unless  this  is  so,  the 
vast  number  of  foreign  passport  holders  (and  these  make  up  a 
significant  proportion  of  the  professional  and  managerial 
classes)  the  majority  of  whom  in  reality  belong  to  Hong  Kong 
only,  will  be  treated  in  effect  as  not  belonging  to  Hong 
Kong.  Those  born  in  Hong  Kong  for  a  number  of  generations 
will  be  ousted  and  replaced  by  those  who  have  lived  in  Hong 
Kong  for  only  seven  years  and  their  families. 

Suggest  ions : 

( 1  )  A  member  proposed  that  the  meanings  and  concepts  of  the  terms 
relating  to  this  article  should  be  defined  in  an  annex  to  the 
Basic  Law. 

(2)  A  member  suggested  that  the  issues  of  nationality  and 
political  rights  relevant  to  this  chapter  should  be  spelt  out 
in  the  Basic  Law. 

Reason:  There  will  be  a  difference  between  non-permanent 
residents  and  permanent  residents  only  in  terms  of 
the  right  of  abode  but  the  difference  will  not  exist 
for  political  rights.  Further,  permanent  residents 
may  include  foreign  nationals.  This  arrangement  is 
different  form  the  present  one.  At  present,  the 
people  of  Hong  Kong  do  not  have  any  political  rights 
in  the  UK  but  may  go  into  politics  in  China.  For 
instance,  Chinese  compatriots  in  Hong  Kong  may  become 
members  of  the  Chinese  People's  Political 
Consultative  Conference  and  deputies  to  the  National 
People's  Congress. 
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(3)  A  member  suggested  that  the  expression  "residents  listed  in" 
in  categories  { 3 )  and  ( 5 )  should  be  amended  to  read  "parents 
listed  in"  or  "parent  listed  in". 

Questions : 

(1)  A  member  asked  what  "have  ordinarily  resided"  meant  and  how 
the  period  of  ordinary  residence  of  Hong  Kong  residents  would 
be  calculated. 

(2)  A  member  asked  what  "[taking]  Hong  Kong  as  the  place  of 
residence"  meant. 

(3)  A  member  asked  what  "Chinese  nationals"  and  "Chinese 
nationality"  meant. 

(4)  A  member  asked  why  it  was  provided  that  persons  listed  in 
category  (5)  can  be  permanent  residents  only  when  under  "21 
years  of  age" . 

( 5  )  A  member  asked  what  the  status  of  the  Vietnamese  boat  people 
(refugees)  and  their  children  would  be  after  1997. 


Article  25 

Original  text: 

All   Hong  Kong  residents  shall  be  equal  before  the  law. 

Views : 

( 1  )  A  member  held  that  the  present  wording  implies  that  under  all 
circumstances,  everyone  is  equal. 

Reason:  The   various   factors  are  not  listed  as  such   a   list 
could  never  be  exhaustive. 

( 2 )  A  member  held  that  to  be  equal  was  not  the  same  as  to  be  free 
from  discrimination. 

( 3 )  A  member  held  that  under  the  provisions  of  the  present 
article,  equality  outside  the  law  was  not  guaranteed. 
Further,  whether  there  is  equality  in  the  law  itself  remains 
questionable . 

(4)  A  member  held  that  the  article  could  not  protect  Hong  Kong 
residents  from  being  discriminated  outside  the  law  because 
under  certain  circumstances  executive  personnel  may  make 
decisions  according  to  their  own  wishes,  without  being 
restrained  by  law.  As  Hong  Kong  is  an  international  city,  if 
there  is  any  discriminative  law,  Hong  Kong  will  be  seriously 
affected . 
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Suggestions : 

(1)  A  member  suggested  that  the  article  be  amended  as  follows: 
"All  Hong  Kong  residents  shall  have  equal  safeguards  and  be 
free  from  discrimination  before  the  law." 

Reason:  The   Sino-Portuguese  Joint  Declaration  on  Macau   also 
provides  for  the  freedom  from  discrimination. 

(2)  A  member  suggested  that  the  following  provision  in  the  Draft 
Basic  Law  for  Solicitation  of  Opinions  should  be  retained: 
"regardless  of  their  nationality,  race,  ethnic  origin, 
language,  sex,  occupation,  religious  belief,  political  views, 
educational  level  and  property  status" . 


Article  26 

Original  text : 

Permanent  residents  of  the  Hong  Kong  Special  Administrative 
Region  shall  have  the  right  to  vote  and  the  right  to  stand  for 
election  in  accordance  with  law. 

Suggestion: 

(1)  A  member  suggested  that  the  following  note  should  be  added  at 
the  end  of  the  article:  "(unless  otherwise  prescribed  by  this 
Law ) " . 

Reason:  There  are  articles  in  the  Basic  Law  (Draft)  which 
provide  that  candidates  for  such  posts  as  the  Chief 
Executive  and  the  President  of  the  Legislative 
Council  shall  satisfy  some  nationality  requirement. 
Further,  the  "law"  as  in  "in  accordance  with  law"  in 
this  article  should  refer  to  the  laws  of  the  HKSAR. 
As  the  status  of  the  Basic  Law  is  higher  than  that  of 
other  laws,  this  article  should  indicate  that  the 
Basic  Law  contains  other  provisions  which  qualify 
the  right  to  vote  and  the  right  to  stand  for 
election. 


Article  27 

Original  text: 

Hong  Kong  residents  shall  have  freedom  of  speech,  of  the  press 
and  of  publication;  freedom  of  association,  of  assembly,  of 
procession  and  of  demonstration;  and  the  right  and  freedom  to 
form  and  join  trade  unions  and  to  go  on  strike. 

Suggestions : 

{ 1 )  A   member   suggested   that   the  following   be   added   to   the 
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article:    "the   right   and   freedom   to   organize   and   join 
political  groups". 

(2)  A  member  suggested  that  the  "right  of  collective  bargaining" 
be  added  to  this  article. 

(3)  A  member  suggested  specifying  in  this  article  that  the  right 
to  freedom  of  speech  shall  not  be  subject  to  the  Chinese 
Constitution . 


Article  30 

Original  text: 

The  freedom  and  privacy  of  communication  of  Hong  Kong  residents 
shall  be  protected  by  law.  No  department  or  individual  may,  on 
any  grounds,  infringe  upon  the  residents'  freedom  and  privacy  of 
communication  except  that  the  relevant  authorities  may  censor 
communication  in  accordance  with  legal  procedures  to  meet  the 
needs  of  public  security  or  of  investigation  into  criminal 
offences . 

Suggestion : 

(1)  A  member  suggested  that  "[n]o  department"  should  be  amended 
to  read  "no  government  department".  But  another  member 
maintained  that  it  should  not  be  so  amended,  lest  the  non- 
governmental department  should  not  be  subject  to  the 
restriction  of  this  article.  In  fact,  many  non-governmental 
departments  are  involved  in  the  activities  which  infringe 
upon  the  residents'  freedom  of  communication. 


Article  31 

Original  text: 

Hong  Kong  residents  shall  have  the  freedom  of  movement  within  the 
Hong  Kong  Special  Administrative  Region  and  the  freedom  of 
emigration  to  other  countries  and  regions.  They  shall  have  the 
freedom  to  travel  and  the  freedom  of  entry  and  exit.  Unless 
restrained  by  law,  Hong  Kong  residents  who  hold  valid  travel 
documents  shall  be  free  to  leave  the  Region  without  special 
authorization . 

Views : 

( 1  )  A  member  noted  that  the  clause  "unless  restrained  by  law 
...without  special  authorization"  was  ambiguous  as  this  could 
refer  to  the  restraint  imposed  on  one  as  a  result  of  his 
breaking  the  law  or  the  restraint  on  the  freedom  of  entry  and 
exit  imposed  by  the  Legislative  Council  through  legislation. 

(2)  A  member  held  that  "unless  restrained  by  law"  should  refer  to 
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the  restraint  imposed  on  one  as  a  result  of  his  committing  a 
criminal  offence,  and  not  the  legal  restraint  in  terms  of 
entry  and  exit  procedures. 

(3)  A  member  was  of  the  opinion  that  "unless  restrained  by  law" 
referred  to  the  restraint  imposed  on  one  as  a  result  of  his 
breaking  the  law  and  the  restraint  should  not  be  confined  to 
criminal  cases  because  at  present  Hong  Kong  residents 
involved  in  civil  cases  may  also  be  subject  to  restraint  on 
their  freedom  of  entry  and  exit. 

(4)  A  member  held  that  the  provision  "unless  restrained  by  law" 
had  to  be  retained. 

(5)  A  member  noted  that  according  to  this  article,  the  freedom  to 
leave  Hong  Kong  without  special  permission  is  still  subject 
to  the  possession  of  a  valid  travel  document.  This  puts  the 
matter  the  wrong  way  round  since  Hong  Kong  residents  should 
be  entitled  to  a  valid  travel  document.  The  article  has  been 
improved  to  an  extent  by  inserting  a  freedom  of  travel  and 
entry  and  exit  but  the  above-mentioned  objection  still 
nullifies  the  benefit  of  the  change. 

Suggestions : 

( 1 )  A  member  suggested  that  "unless  restrained  by  law"  be  amended 
to  read  "unless  restrained  by  law  on  special  grounds"  or 
"unless  the  Hong  Kong  resident  concerned  has  violated  the 
criminal  law,  he  shall  be  free  to  leave  the  Hong  Kong  Special 
Administrative  Region  without  special  authorization". 
However,  another  member  held  that  the  above-mentioned 
amendment  would  give  rise  to  problems  because  the  legislature 
would  still  be  able  to  interpret  the  expression  "on  special 
grounds"  flexibily  in  order  to  restrict  the  freedom  of  entry 
and  exit  of  residents. 

(2)  A  member  suggested  that  the  provision  "unless  restrained  by 
law"  be  rewritten  as  "unless  specifically  restrained  by  law". 

(3)  A  member  suggested  that  "unless  restrained  by  law"  be  amended 
to  read  "unless  restrained  by  law  due  to  specific  personal 
reasons" . 


Article  32 

Original  text: 

Hong  Kong  residents  shall  have  the  freedom  of  conscience. 

Hong  Kong  residents  shall  have  the  freedom  of  religious  belief 
and  the  freedom  to  preach  and  to  carry  out  and  participate  in 
religious  activities  in  public. 
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Suggestions : 

( 1  )  A  member  suggested  that  the  article  should  provide  that  all 
persons  should  be  free  not  to  act  in  a  manner  contrary  to 
their  conscience. 

(2)  A  member  suggested  that  Article  18  of  the  Universal 
Declaration  of  Human  Rights  should  be  the  minimum  contained 
in  the  Basic  Law:  "Everyone  shall  have  the  right  to  freedom 
of  thought,  conscience  and  religion.  This  right  shall 
include  freedom  to  have  or  to  adopt  a  religion  or  belief  of 
his  choice,  and  freedom,  either  individually  or  in  community 
with  others  and  in  public  or  private,  to  manifest  his 
religion  or  belief  in  worship,  observance,  practice  and 
teaching . " 

Reasons:  (i)  The  present  article  still  does  not  provide  for 
religious  freedom  even  to  the  extent  of  the 
Universal  Declaration  of  Human  Rights.  The 
objections  in  this  respect  have  been  ignored. 

( ii )  The   restriction   of  the  freedom   to  "religious 

activities   in   public"   ignores  the  fact   that 

religious   practice   and   observance  goes    far 
beyond  public  religious  services. 

(3)  A  member  suggested  providing  in  this  article  that  the  freedom 
of  conscience  and  the  freedom  of  religious  belief  shall  not 
be  subject  to  the  Chinese  Constitution. 


Article  35 

Original  text : 

Hong  Kong  residents  shall  have  the  right  to  confidential  legal 
advice,  access  to  the  courts,  and  choice  of  lawyers  for  timely 
protection  of  their  legitimate  rights  and  interests,  and  for 
representation  in  the  courts,  and  the  right  to  judicial  remedies. 

Hong  Kong  residents  shall  have  the  right  to  institute  legal 
proceedings  in  the  courts  against  the  actions  of  the  executive 
organs  or  their  personnel. 

Suggestion : 

( 1  )  A  member  proposed  that  the  following  should  be  added  to  this 
article:  "Hong  Kong  residents  shall  have  the  right  to 
institute  legal  proceedings  against  the  Commissioner  for 
Administrative  Complaints." 

Questions : 

(1)  A  member  asked  what  the  terms  "executive  organs"  and  "their 
personnel"  referred  to. 
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(2)  A  member  asked  why  the  word  "obtain"  as  in  "[elvery  person 
shall  have  the  right  to  ...  obtain  judicial  remedies"  in  the 
English  version  of  the  Joint  Declaration  (Annex  I,  Section 
XIII)  had  been  deleted  from  the  Basic  Law  (Draft),  and 
whether  this  deletion  would  affect  the  intention  as  expressed 
in  the  Joint  Declaration. 


Article  36 

Original  text: 

Hong  Kong  residents  shall  have  the  right  to  social  welfare  as 
prescribed  by  law.  The  welfare  benefits  of  the  labour  force 
shall  be  protected  by  law. 

Views : 

(1)  A  member  held  that  the  phrase  "as  prescribed  by  law"  gave  the 
legislature  excessive  power  to  determine  the  actual  meaning 
of  this  article. 

(2)  A  member  held  that  the  provision  "as  prescribed  by  law" 
should  not  pose  any  problem  and  that  the  phrase  served  a 
constructive  purpose  of  guiding  the  government  to  protect 
this  right  by  legislation.  On  the  contrary,  if  the  provision 
"as  prescribed  by  law"  was  not  laid  down,  the  courts  might 
have  interpretation  problems  when  rendering  judgments  since 
the  concept  of  "old  age  pension"  is  rather  abstract. 

Suggestions : 

( 1 )  A  member  proposed  that  retirement  security  be  incorporated 
into  the  first  sentence  of  this  article,  which  would  then 
read:  "Hong  Kong  residents  shall  have  the  right  to  social 
welfare  and  retirement  security  as  prescribed  by  law." 

Reason:  This  will  ensure  that  non-salaried  workers  will  also 
enjoy  retirement  security. 

(2)  A  member  proposed  that  "retirement  pension"  be  incorporated 
into  this  article. 

Reason:  The  provision  will  be  more  specific  if  the  term 
"retirement  pension"  is  used  instead  of  "retirement 
security" . 

(3)  A  member  proposed  that  "old  age  pension"  be  incorporated  into 
this  article. 

Reason:  For  the  protection  of  non-salaried  workers. 
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Article  37 

Original  text: 

The  freedom  of  marriage  of  Hong  Kong  residents  and  their  right  to 
raise  a  family  freely  shall  be  protected  by  law. 

View : 

(1)  A  member  pointed  out  that  the  "right  to  raise  a  family 
freely"  was  not  a  legal  term. 

Article  39 

Original  text: 

The  provisions  of  the  International  Covenant  on  Civil  and 
Political  Rights,  the  International  Covenant  on  Economic,  Social 
and  Cultural  Rights  and  international  labour  conventions  as 
applied  to  Hong  Kong  shall  remain  in  force  and  shall  be 
implemented  through  the  laws  of  the  Hong  Kong  Special 
Administrative  Region. 

The  rights  and  freedoms  enjoyed  by  Hong  Kong  residents  shall  not 
be  restricted  unless  prescribed  by  law.  Such  restrictions  shall 
not  contravene  the  provisions  of  the  preceding  paragraph  of  this 
Article . 

Views : 

(1)  A  member  held  that  the  adoption  of  both  terms  "in  force"  and 
"implement"  was  meant  to  provide  double  protection  in  order 
that  an  international  covenant  may  enter  into  force  before 
legislation . 

(2)  A  member  held  that  the  phrase  "remain  in  force"  meant  to  be 
in  force  according  to  the  existing  practice,  i.e.  the 
government  has  moral  obligations  as  a  member  of  the 
international  community  while  the  public  cannot  challenge  the 
government  with  these  covenants. 

(3)  A  member  held  that  the  word  "remain"  should  not  be  deleted, 
otherwise  it  would  make  the  public  lose  their  confidence,  as 
they  would  think  that  the  standard  of  human  right  protection 
would  not  be  maintained  after  1997. 

(4)  A  member  held  that  the  provision  "shall  be  implemented 
through  the  laws  of  the  Hong  Kong  Special  Administrative 
Region"  in  the  first  paragraph  had  to  be  retained. 

Reasons:  (i)  The  international  covenants  also  provide  that 
all  signatory  states  must  implement  by 
legislation  the  provisions  of  the  covenants 
which  they  have  ratified. 
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(ii)  The  provision  "shall  be  implemented  through  the 
laws  of  the  Hong  Kong  Special  Administrative 
Region"  is  laid  down  to  extend  the  application 
of  international  covenants  in  the  HKSAR,  so  that 
those  provisions  which  have  not  yet  entered  into 
force  will  be  implemented  through  legislation  in 
future . 

(5)  A  member  held  that  if  the  provisions  "shall  remain  in  force" 
and  "shall  be  implemented  through  the  laws  of  the  Hong  Kong 
Special  Administrative  Region"  were  both  required,  there 
would  be  a  loophole  in  the  article.  If  not  both  of  them  are 
required,  the  deletion  of  the  latter  provision  would  not 
render  those  provisions  which  are  already  in  force 
unenforceable  due  to  the  absence  of  law. 

(6)  A  member  held  that  the  article  still  failed  to  provide  for 
the  continuance  in  force  of  the  international  covenants.  The 
Joint  Declaration  provides  inter  alia  that  the  provisions  of 
the  International  Covenants  on  Civil  and  Political  Rights  and 
on  Economic,  Social  and  Cultural  Rights  as  applied  to  Hong 
Kong  shall  remain  in  force  [3(5)  and  Annex  I,  Section  XIII]. 

( 7 )  A  member  held  that  since  the  International  Labour  Conventions 
were  not  yet  finalized,  the  substance  of  the  clause  that  "the 
provisions  of ...  international  labour  conventions  as  applied 
to  Hong  Kong  shall  remain  in  force"  was  not  definite. 

(8)  Some  members  held  that  the  provision  in  the  second  paragraph 
that  "...shall  not  contravene  the  provisions  of  the  preceding 
paragraph  of  this  Article"  was  not  specific  enough  because 
the  "provisions  of  the  preceding  paragraph"  may  refer  to 
"shall  remain  in  force"  or  "shall  be  implemented  through  the 
laws  of  the  Hong  Kong  Special  Administrative  Region". 

(9)  A  member  held  that  the  limitation  of  rights  and  freedoms 
should  not  go  beyond  what  is  prescribed  in  the  two 
international  covenants.  Article  4  of  the  International 
Covenant  on  Civil  and  Political  Rights  only  allows 
restriction  in  case  of  public  emergency  which  threatens  the 
life  of  the  nation  and  the  existence  of  which  is  officially 
proclaimed  but  does  not  permit  discrimination  on  grounds  of 
race,  religion,  etc.  and  does  not  permit  restriction  on  the 
more  fundamental  rights  prescribed  in  Articles  6,  7,  8,  15, 
16  and  18  of  the  Covenant,  such  as  the  right  to  life,  to 
freedom  from  cruel,  inhuman  or  degrading  treatment  and  to 
freedom  of  thought  and  religion. 

(10)  A  member  held  that  as  the  International  Covenant  on 
Economic,  Social  and  Cultural  Rights  was  on  fundamental 
human  rights,  and  the  International  Covenant  on  Civil  and 
Political  Rights  and  the  International  Labour  Conventions 
were  on  safeguards  in  terms  of  policies,  there  might  be 
differences  in  their  means  of  implementation. 
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(11)  A  member  held  that  if  the  protection  of  rights  of  Hong  Kong 
residents  completely  relied  on  the  legislative  power  of  the 
Legislative  Council,  it  would  mean  that  Hong  Kong  residents 
do  not  have  such  protection  at  all. 

(12)  Some  members  held  that  the  article  was  so  worded  because  the 
international  covenants  were  not  yet  legally  valid  in  Hong 
Kong  but  only  had  moral  effect.  Hence,  they  can  only  be 
implemented  through  legislation. 

(13)  A  member  held  that  since  China  was  not  a  signatory  to  these 
international  covenants,  it  was  possible  that  some  of  its 
laws  may  contravene  these  covenants.  Thus,  this  article  is 
neither  reliable  nor  adequate  as  far  as  the  protection  of 
rights  is  concerned. 

(14)  A  member  held  that  since  Hong  Kong  was  not  a  suzerain  state 
and  China  might  not  fully  accept  these  international 
covenants,  ratification  of  these  covenants  by  Hong  Kong  was 
therefore  not  a  feasible  solution. 

Suggestions : 

{ 1  )  A  member  held  that  the  Basic  Law  should  provide  that  even  in 
a  state  of  emergency,  the  fundamental  human  rights  of 
residents  shall  be  protected  and  shall  not  be  taken  away 
because  certain  rights  are  absolute  such  as  the  right  to 
life  and  the  right  not  to  be  subjected  to  torture.  The 
member  also  proposed  applying  the  International  Covenant  on 
Civil  and  Political  Rights  in  Hong  Kong  so  that  it  will  take 
effect  directly  in  Hong  Kong  and  any  law  inconsistent  with 
it  will  be  rendered  void.  Another  member  held  that  such  a 
provision  should  be  acceptable  at  least  as  a  temporary 
measure . 

(2)  A  member  suggested  that  the  expression  "remain  in  force" 
should  not  be  retained  in  this  article. 

Reason:  Some  of  the  conventions  previously  not  applicable  to 
Hong  Kong  should  be  considered  for  application. 

(3)  A  member  proposed  that  the  first  paragraph  be  amended  to 
read  "...as  applied  to  Hong  Kong  shall  be  implemented 
through  the  laws  of  the  Hong  Kong  Special  Administrative 
Region . " 

(4)  A  member  suggested  that  the  last  sentence  in  the  second 
paragraph  be  rewritten  as:  "Such  restrictions  shall  not 
contravene  the  provisions  of  the  international  covenants 
specified  in  the  preceding  paragraph  which  are  applicable  to 
Hong  Kong." 

(5)  A  member  proposed  that  the  last  sentence  of  the  second 
paragraph   be   rewritten  as:   "Such  restrictions   shall   not 
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contravene  the  applicable  provisions  of  the  International 
Covenant  on  Civil  and  Political  Rights,  the  International 
Covenant  on  Economic,  Social  and  Cultural  Rights  and 
international  labour  conventions." 

(6)  A  member  suggested  that  this  article  be  rewritten  as:  "The 
provisions  of  the  International  Covenant  on  Civil  and 
Political  Rights,  the  International  Covenant  on  Economics, 
Social  and  Cultural  Rights  and  international  labour 
conventions  as  applied  to  Hong   Kong  shall  remain  in  force. 

"The  provisions  of  the  above-mentioned  effective 
international  covenants  shall  be  implemented  through  the 
laws  of  the  Hong  Kong  Special  Administrative  Region. 

"The  rights  and  freedoms  enjoyed  by  Hong  Kong  residents 
shall  not  be  restricted  unless  prescribed  by  law.  Such 
restrictions  shall  not  contravene  the  provisions  of  the 
preceding  paragraph  of  this  Article." 

Reasons:  (i)  As  a  drafter  explained  that  those  provisions  of 
the  international  covenants  applied  to  Hong 
Kong  were  effective  even  without  legislation, 
the  provision  "shall  be  implemented  through  the 
laws  of  the  Hong  Kong  Special  Administrative 
Region"  could  be  deleted.  If  the  legislature 
does  not  enact  laws  to  implement  the  provisions 
of  the  effective  international  covenants,  it 
will  not  "contravene  the  provisions  of  the 
preceding  paragraph  of  this  Article"  according 
to  the  present  wording.  Under  such 
circumstances,  the  rights  and  freedoms  of 
residents  will  not  be  given  adequate 
protect  ion . 

(ii)  Even  if  the  provision  "shall  be  implemented 
through  the  laws  of  the  Hong  Kong  Special 
Administrative  Region"  were  deleted,  the 
provisions  of  this  article  would  not  obstruct 
the  application  of  any  new  provisions  of 
international  covenants  in  the  HKSAR  because 
the  present  wording  simply  cannot  provide 
protection  in  this  regard. 

(7)  A  member  held  that  the  term  "international  labour 
conventions"  was  a  proper  noun  and  should  therefore  be  in 
capital  letters  as  were  the  names  of  the  other  two 
international  covenants. 

(8)  A  member  held  that  the  best  arrangement  was  to  present  those 
effecti\'e  provisions  of  international  covenants  in  an  annex 
to  the  Basic  Law. 

Reason:  Although  it  was  noted  that  the  incorporation  of   the 
international   covenants  in  the  Basic  Law  was  an  act 
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blindly  following  the  practice  of  foreign  countries, 
the  member  who  put  forward  the  suggestion  held  that 
the  present  provisions  had  already  followed  the 
practice  of  foreign  countries,  and  that  the 
suggested  annex  was  better  than  an  ambiguous  article 
despite  the  accusation  that  it  was  blindly  following 
foreign  practice. 

(9)  A  member  suggested  that  Hong  Kong  ratify  these  international 
covenants  and  then  implement  them  through  legislation. 

{10)  A  member  held  that  the  best  arrangement  was  to  specify  that 
the  effective  provisions  of  international  covenants  should 
definitely  be  implemented  through  legislation. 

Questions : 

(1)  A  member  asked  whether  the  emphasis  was  on  "remain  in  force" 
or  "implemented  through  the  laws"  as  far  as  the 
implementation  of  the  applicable  provisions  of  the  covenants 
was  concerned.  In  other  words,  if  there  are  provisions  of 
the  covenants  being  applied  to  Hong  Kong  but  there  is  no  law 
to  implement  them,  how  could  these  pro\isions  "remain  in 
force"?  Or  could  courts,  in  accordance  with  the  covenant 
provisions,  deal  with  cases  relating  to  the  covenant 
provisions  which  are  applied  to  Hong  Kong  but  which  have  not 
been  implemented  through  laws? 

(2)  A  member  asked  whether  the  provision  "shall  be  implemented 
through  the  laws  of  the  Hong  Kong  Special  Administrative 
Region"  meant  that  the  legislature  would  be  required  to  enact 
laws  for  the  enforcement  of  the  provisions  of  effective 
covenants,  and  not  that  the  legislature  would  use  this 
pro^•ision  to  prohibit  the  residents  from  enjoying  those  terms 
in  the  covenants  applied  to  the  HKSAR . 

(3)  A  member  asked  what  "the  provisions  of  the  preceding 
paragraph  of  this  Article"  referred  to. 

(4)  A  member  asked  why  the  suggestion  for  amending  the  second 
paragraph  to  read  "such  restrictions  shall  not  contravene  the 
international  covenants"  was  not  accepted  by  the  Drafting 
Committee . 

(5)  A  member  asked  whether  the  provision  "shall  remain  in  force" 
would  prevent  the  application  of  new  labour  conventions  to 
the  HKSAR,  if  international  labour  conventions  --  which  may 
be  constantly  supplemented  --  were  mentioned  side  by  side 
with  the  two  complete  international  covenants. 


Article  41 

Original  text : 
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Persons  in  the  Hong  Kong  Special  Administrative  Region  other  than 
Hong  Kong  residents  shall,  in  accordance  with  law,  enjoy  the 
rights  and  freedoms  of  Hong  Kong  residents  prescribed  in  this 
Chapter . 

View: 

(1)  A  member  noted  that  there  was  possible  inconsistency  between 
this  article  and  Article  39.  For  Article  39  provides  that 
the  two  international  covenants  shall  be  applied  in  Hong  Kong 
and  the  covenants  safeguard  the  fundamental  rights,  whereas 
Article  41  provides  that  persons  other  than  Hong  Kong 
residents  shall  "in  accordance  with  law"  enjoy  the  rights  and 
freedoms  of  Hong  Kong  residents  prescribed  in  this  chapter 
and  the  meaning  of  "in  accordance  with  law"  is  not  clear. 


Article  42 

Original  text : 

Hong  Kong  residents  and  other  persons  in  Hong  Kong  shall  have  the 
obligation  to  abide  by  the  laws  in  force  in  the  Hong  Kong  Special 
Administrative  Region. 

Views : 

( 1 )  A  member  noted  that  this  chapter  was  on  the  rights  and  duties 
of  residents  but  all  the  articles  except  this  article  under 
this  chapter  were  on  rights.  He  therefore  maintained  that 
this  article  was  necessary. 

(2)  A  member  held  that  the  provision  that  Hong  Kong  residents 
have  the  obligation  to  abide  by  law  could  be  used  a  means  to 
take  away  the  legal  rights  of  those  who  are  alleged  to 
contravene  the  law.  Objections  raised  to  this  article  have 
been  ignored  without  any  explanation  as  to  why  this 
provisions  is  required  when  every  law  provides  its  own 
sanction  for  non-observance. 

Suggestions : 

(1)  A  member  suggested  that  the  provision  "but  not  the  obligation 
to  render  military  service"  be  added  at  the  end  of  this 
article.  However,  another  member  held  that  the  provision  did 
not  need  to  be  in  this  article  as  long  as  it  was  laid  down 
somewhere  in  the  Basic  Law,  such  as  Chapter  II  on  the 
relationship   between  the  Central  Authorities  and  the   HKSAR. 

(2)  A  member  proposed  deleting  this  article. 

Reason:  This  article  concerns  the  fundamental  right  of   Hong 

Kong  residents.    This   could  be  used  as  a  means   to 

make  Hong   Kong  residents  obey  the  laws  of  China   as 

the  Chinese  Constitution  provides  for  the  duties   of 
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the  people.  Even  if  the  Basic  Law  does  not  contain 
this  provision,  the  executive  authorities  must  still 
abide  by  law  as  it  has  already  been  so  prescribed  in 
the  Basic  Law. 


*  If  there  is  any  discrepancy  between  the  Chinese  and  the  English 
versions,  the  Chinese  version  shall  prevail. 
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COLLECTION  OF  VIEWS 
OF  THE  SPECIAL  GROUP  ON  POLITICAL  STRUCTURE 
OF  THE  CONSULTATIVE  COMMITTEE  FOR  THE  BASIC  LAW 
REGARDING  CHAPTER  IV  OF  AND  ANNEXES  I  AND  II  AND  THE  APPENDICES  TO 

THE  BASIC  LAW  (DRAFT) 


1.         Discussion  on  special  issues 

1.1  Selection  of  the  Chief  Executive  and  formation  of  the 
Legislative  Council 

1.1.1  Principles  to  be  considered  when  designing  the 
political  model 

1.1.1.1  A  member  held  that  the  pace  of  development  of  the 
political  structure  should  be  steady  and  orderly 
because : 

(1)  prosperity  and  stability  had  to  be  maintained;  too 
many  or  too  frequent  modifications  or  reviews  of 
the  political  structure  would  cause  social  unrest. 

(2)  the  existing  political  structure  was  functioning 
well  and  should  develop  on  this  basis. 

(3)  after  entering  the  era  of  the  HKSAR,  the  political 
structure  should  experience  a  stable  period  of  15 
to  20  years  during  which  no  changes  should  be 
introduced.  This  stable  period  would  enable 
development  on  the  existing  basis  and  the  learning 
of  Hong  Kong  people  administering  Hong  Kong. 

1.1.1.2  A  member  held  that  the  design  of  the  political 
structure  should  take  into  account  the  wishes  of  Hong 
Kong  people.  As  indicated  by  recent  opinion  polls,  the 
public  would  like  to  accelerate  the  pace  of  democracy. 
If  the  Basic  Law  fails  to  meet  public  expectation, 
petitions  for  amending  the  Basic  Law  will  be  inevitable 
in  the  future,  thus  weakening  the  assurance  rendered  by 
the  Basic  Law. 

1.1.1.3  A  member  held  that  all  parties  should  be  allowed  to 
participate  and  cooperate  in  designing  the  political 
structure.  The  situation  where  one  party  exercises 
control  with  other  parties  being  subject  to  it  should 
be  avoided.  Neither  should  the  situation  where  several 
parties  take  turns  to  be  in  power  be  allowed,  lest 
policies  should  be  changed  too  frequently. 

1.1.1.4  A  member  held  that  the  design  of  the  political 
structure  should  be  capable  of  protecting  a  capitalist 
society  and  should  not  be  favourable  to  the  birth  of  a 
socialist  system. 

1.1.1.5  A  member  held  that  the  principle  of  preserving  "one 
country,  two  systems"  and  the  genuine  "Hong  Kong  people 
administering  Hong  Kong"  should  be  observed. 

1.1.2  Specific  proposals  on  the  design  of  the  political 
structure 
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1.1.2.1  A  member  held  that  a  political  model  should  be  designed 
by  taking  other  models  as  reference  in  order  to  offset 
its  own  weaknesses  by  learning  from  others'  strong 
points . 

1.1.2.2  A  member  held  that  in  consulting  other  models,  one 
should  be  careful  not  to  take  things  out  of  context. 

1.1.2.3  A  member  noted  that  the  number  of  models  favouring  the 
selection  of  the  Chief  Executive  by  direct  election  in 
2003  was  relatively  large.  He  doubted,  however,  whether 
the  Hong  Kong  public  was  truly  willing  to  wait  until 
the  year  2003  for  the  direct  election  of  the  Chief 
Executive . 

1.1.2.4  A  member  held  that  the  nomination  of  candidates  for  the 
Chief  Executive  had  to  open  to  comply  with  the  spirit 
of  democracy. 

1.1.2.5  A  member  held  that  a  closed  nomination  process  would 
ruin  the  whole  election. 

1.1.2.6  A  member  held  that  without  a  nominating  committee,  it 
would  be  difficult  to  control  the  quality  as  well  as 
the  quantity  of  the  candidates  and  inconvenience  would 
be  caused  to  the  administration.  Moreover,  having  a 
nominating  committee  may  not  necessarily  be 
undemocratic  since  the  elections  of  the  US  President 
and  the  British  Prime  Minister  also  adopt  a  similar 
nomination  process. 

1.1.2.7  A  member  suggested  that  the  nomination  of  candidates 
for  the  Chief  Executive  should  be  restricted.  Since  no 
developed  political  parties  have  emerged  in  Hong  Kong 
so  far,  too  open  a  nomination  process  will  be 
dangerous . 

1.1.3      Discussion  on  individual  political  models 

1.1.3.1    On  the  5-5  model 

1.1.3.1.1  A  member  held  that  this  model  was  more  in  line  with  the 
wishes  of  Hong  Kong  people  because: 

(1)  The  proposed  proportion  of  directly  elected 
Legislative  Councillors  in  1997  is  at  least  50%. 

(2)  This  model  specifies  the  dates  for  direct  elections 
of  all  Legislative  Councillors  and  the  Chief 
Executive  in  the  form  of  a  timetable. 

(3)  The  ultimate  method  for  selecting  the  Chief 
Executive  in  this  model  is  through  open  nomination 
and  election  by  universal  suffrage. 
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1.1.3.1.2  A  member  noted  that  the  public  would  not  necessarily 
accept  the  general  election  of  the  Chief  Executive  in 
2003  and  not  in  the  first  term. 

1.1.3.2  On  the  model  proposed  by  the  Group  of  38 

1.1.3.2.1  A  member  held  that  functional  constituency  elections 
obviously  had  their  drawbacks  as  only  very  few  people 
would  be  allowed  to  take  part,  whereas  the  professional 
division  elections  proposed  by  the  Group  of  38  enable 
all  eligible  voters  to  have  the  right  to  vote. 
Moreover,  among  the  seats  to  be  filled  by  professional 
division  elections,  one-third  will  be  allocated  to  the 
grassroots.  This  proportion  is  higher  than  that  allowed 
by  any  other  form  of  election.  While  it  is  true  that 
functional  constituencies  are  important,  the  model 
proposed  by  the  Group  of  38  can  overcome  the  drawbacks 
of  functional  constituency  elections  and  make  it 
possible  that  the  functional  constituency  elections  be 
retained  for  a  relatively  long  term. 

1.1.3.2.2  In  the  nominating  college  for  the  Chief  Executive  as 
proposed  by  the  Group  of  38,  three-fourths  of  the 
members  are  to  be  selected  by  professional  division 
elections  on  a  one-person-one-vote  basis.  Thus,  its  way 
of  formation  is  relatively  democratic. 

1.1.3.3  On  the  one-council  two-chamber  model 

1.1.3.3.1  A  member  held  that  the  design  of  the  model  was  contrary 
to  the  principle  stated  in  Article  67  of  the  Basic  Law 
(Draft)  that  " f 1 1  he  ultimate  aim  shall  be  the  selection 
of  all  the  members  of  the  Legislative  Council  through 
general  election",  and  was  therefore  not  in  line  with 
the  wishes  of  the  people  of  Hong  Kong. 

1.1.3.3.2  A  member  noted  that  any  article  of  the  Basic  Law  could 
be  duly  amended  provided  that  the  amendment  was  in  line 
with  the  wishes  of  Hong  Kong  people. 

1.1.3.3.3  A  member  held  that  this  model  was  favourable  to  long- 
term  stability  and  could  take  care  of  the  interests  of 
different  sectors,  and  that  the  proposed  political 
development  was  steady  while  allowing  progress. 

1.1.3.3.4  A  member  expressed  support  for  the  "one-council  two- 
chamber  model"  and  suggested  that  hawkers  and  small 
traders  should  be  regarded  as  one  of  the  functional 
constituencies . 

1.1.3.4  On  the  4-4-2  model 

1.1.3.4.1  A  member  noted  that  this  model  introduced  more 
democracy   through  gradual  and  orderly  progress   and   a 
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more   democratic  Legislative  Council  would  monitor   the 
executive  authorities  more  effectively. 

1.1.3.4.2  A  member  noted  that  this  model  was  capable  of 
maintaining  the  capitalist  system. 

1.1.3.4.3  A  member  held  that  as  this  model  was  the  result  of 
compromise  among  various  parties,  it  could  best  ensure 
prosperity  and  stability  and  was  the  first  step  in  Hong 
Kong  people  administering  Hong  Kong. 

1.1.3.4.4  A  member  noted  that  the  provisions  under  this  model  for 
the  composition  of  the  nomination/election  committee 
for  the  Chief  Executive  and  the  nomination  process  were 
oversimplified  and  required  further  discussions. 

1.1.3.4.5  A  member  pointed  out  that  this  model  was  not  a  sequel 
to  the  5-5  model.  It  has  its  own  background  of 
development  and  should  not  be  confused  with  the  5-5 
model . 

1.1.4      Mechanism  for  the  development  of  the  political  structure 

1.1.4.1  Timetable 

1.1.4.1.1  A  member  held  that  the  trend  and  pace  of  development  of 
the  political  structure  were  difficult  to  predict  and 
therefore  no  fixed  timetable  should  be  laid  down.  The 
development  of  the  political  structure  should  be 
reviewed  in  future  by  the  authorities  concerned  (e.g. 
the  Legislative  Council). 

1.1.4.1.2  A  member  pointed  out  that  since  the  changes  to  the 
political  consciousness  of  Hong  Kong  people  could 
hardly  be  foreseen,  the  formulation  of  the  political 
structure  should  therefore  depend  on  the  prevailing 
conditions . 

1.1.4.1.3  A  member  held  that  the  prescribed  timetable  should  be 
closely  linked  with  the  year  1997  so  that  people 
staying  in  Hong  Kong  would  feel  that  they  were  actively 
involved  in  the  changes  of  the  political  structure  and 
that  they  had  made  some  contribution. 

1.1.4.1.4  A  member  held  that  the  timetable  should  have  an 
objective.  If  it  all  depends  on  the  prevailing 
conditions,  it  would  lose  its  objective.  Moreover,  when 
laying  down  a  specific  timetable,  the  mutable  nature  of 
civic  education  and  social  development  should  be  taken 
into  account.  Also,  it  may  be  more  practical  to  specify 
that  the  timetable  shall  be  reviewed  at  a  certain  point 
of  time. 

1.1.4.2  Referendum 
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A  member  held  that  to  specify  that  a  referendum  would 
be  held  to  decide  whether  the  Chief  Executive  should  be 
elected  by  general  election  was  unnecessary.  It  would 
be  better  to  simply  have  the  Chief  Executive  directly 
elected  by  Hong  Kong  people  through  general  election. 

1.2  Relationship  between  the  executive  authorities  and  the 
legislature 

1.2.1  Methods  through  which  the  Chief  Executive  will  be  able 
to  secure  the  necessary  support  from  the  Legislative 
Council  for  the  implementation  of  policies 

1.2.1.1  Selection/formation  arrangements 

1.2.1.1.1  A  member  held  that  the  Chief  Executive  would  have  to  be 
selected  by  the  Legislative  Council  if  he/she  was  to 
gain  full  support  from  the  Legislative  Council. 

1.2.1.1.2  A  member  held  that  as  long  as  different  methods  were 
used  for  selecting  the  Chief  Executive  and  for  forming 
the  Legislative  Council,  there  was  no  guarantee  that 
support  would  be  gained. 

1.2.1.2  The  Chief  Executive  working  jointly  with  the  Executive 
Council/Legislative  Council 

1.2.1.2.1  A  member  held  that  if  the  Chief  Executive  accepted  the 
opinions  of  the  Executive  Council,  he/she  would  be  able 
to  gain  full  support. 

1.2.1.2.2  A  member  held  that  according  to  present  practice  where 
the  chief  executive  worked  jointly  with  the  Legislative 
Council,  the  opinions  of  the  Legislative  Council  were 
for  reference  only.  The  chief  executive's  decisions 
are  final  even  though  they  may  be  contrary  to  the 
Council's  opinions.  Under  such  an  arrangement,  the 
Legislative  Council  are  unable  to  raise  any  objections. 

1.2.1.2.3  A  member  held  that  in  the  context  cabinet  government 
for  all  countries,  the  role  of  the  executive  council 
was  advisory  in  nature  and  its  opinions  were  not 
necessarily  binding  on  the  chief  executive. 

1.2.1.3  Advisory  committees 

1.2.1.3.1  A  member  held  that  enforceable  non-constitutional 
measures  should  be  made  constitutional,  e.g.  non- 
constitutional  advisory  committees  should  become 
constitutional  establishments. 

1.2.1.3.2  A  member  held  that  the  establishment  of  advisory 
committees  would  strengthen  the  present  system  and  was 
therefore  feasible.   However,  their  formation  and  terms 
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of  reference  require  further  study. 

1.2.1.3.3  A  member  suggested  that  provisions  on  the  setting  up  of 
advisory  committees  should  be  included.  Such  an 
advisory  committee  will  have  one-third  of  its  members 
appointed  by  the  Chief  Executive;  one-third  elected 
from  among  members  of  the  Legislative  Council;  and  the 
remaining  one-third  taken  up  by  professionals  of 
relevant  fields.  This  kind  of  advisory  committees  will 
enhance  communication  between  the  executive  and  the 
legislative  branches. 

1.2.1.3.4  A  member  noted  that  advisory  committees  could  be  found 
in  many  countries.  For  example,  in  Switzerland,  before 
a  policy  is  put  before  its  legislative  council,  it  must 
have  been  discussed  and  negotiated  at  an  advisory 
committee.  Hence,  the  chance  of  the  executive 
authorities  not  accepting  the  opinions  of  the  advisory 
committees  is  very  slim. 

1.2.1.3.5  A  member  pointed  out  that  the  meaning  of  "enforceable" 
measures  was  not  clear.  Furthermore,  it  is  more 
flexible  to  maintain  non-constitutional  bodies  as 
conventional  establishments. 

1.2.1.3.6  A  member  held  that  the  existing  advisory  committees 
were  formed  as  a  conventional  practice.  There  are  no 
fixed  rules  and  the  chief  executive  may  appoint  members 
according  to  his  own  preference.  However,  if  the 
formation  of  advisory  committees  is  to  be  prescribed  by 
a  constitutional  instrument  in  the  future,  with  some  of 
their  members  selected  through  election  but  their 
powers  remaining  unchanged,  i.e.  still  advisory  in 
nature,  then  the  advisory  function  will  be  confused 
with  that  of  conveying  the  opinions  of  the  public  and 
the  monitoring  of  the  executive  authorities  by  the 
legislature  may  also  be  weakened. 

1.2.1.3.7  A  member  considered  it  undesirable  to  turn  advisory 
committees  into  constitutional  establishments.  For 
under  the  present  system,  if  the  Governor  disagrees 
with  the  opinions  of  an  advisory  body,  he  is  required 
to  report  to  the  Foreign  and  Commonwealth  Office  of  the 
UK.  It  follows  that  the  future  Chief  Executive  will 
have  to  report  to  the  Chinese  Government  should  he/she 
disagree  with  the  opinions  of   advisory  bodies. 

1.2.1.4    Other  arrangements 

1.2.1.4.1  A  member  held  that  the  Legislative  Council  should  be 
allowed  to  better  understand  government  operation 
because  under  the  present  system,  Legislative 
Councillors  tend  to  support  the  government  once  they 
have  understood  the  government's  considerations. 
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1.2.1.4.2  A  member  held  that  as  the  Chief  Executive  was  to  be 
selected  through  a  method  different  from  that  for 
forming  the  Legislative  Council,  political  parties  was 
the  answer  for  solving  problems  relating  to  the 
coordination  between  the  two  branches. 

1.2.2  Monitoring 

1.2.2.1  A  member  held  that  the  executive  authorities  should  be 
accountable  to  the  legislature  for  the  policies  they 
formulated  and  for  the  decisions  they  made.  In  other 
words,  should  the  executive  authorities  fail  to  fulfil 
their  promises,  they  ought  to  be  subject  to  inquiry  and 
investigation  by  the  legislature. 

1.2.2.2  A  member  held  that  the  monitoring  of  the  executive 
authorities  by  the  Legislative  Council  would  definitely 
be  in  inverse  proportion  to  the  efficiency  of 
formulating  policies.  Hence,  when  considering 
increasing  the  monitoring  power  of  the  Legislative 
Council,  one  should  also  take  into  account  the  degree 
of  executive  efficiency  to  be  conceded. 

1.2.2.3  A  member  held  that  before  the  emergence  of  political 
parties,  to  avoid  social  interests  being  sacrificed  as 
a  result  of  executive  orders  not  being  carried  out, 
the  Legislative  Council  should  not  enjoy  too  much 
monitoring  power.  However,  another  member  held  that 
such  a  practice  would  pave  the  way  for  dictatorship 
since  the  power  of  the  government  would  only  expand  but 
not  weaken.  But  another  member  held  that  the 
provisions  under  the  Basic  Law  (Draft)  would  not  give 
rise  to  a  dictatorial  executive  branch. 

1.2.3  Checks  and  balances 

1.2.3.1  A  member  held  that  the  provisions  in  the  Basic  Law 
(Draft)  regarding  the  distribution  of  powers  and 
functions  between  the  Legislative  Council  and  the  Chief 
Executive  were  unfair.  Neither  will  the  provision  on 
the  accountability  of  the  executive  authorities  to  the 
legislature  give  Hong  Kong  people  adequate  confidence. 

1.2.3.2  A  member  noted  that  officials  who  would  be  responsible 
for  the  actual  execution  of  policies,  such  as  the 
directors  of  bureaus  and  those  at  the  secretary  level, 
were  to  be  nominated  by  the  Chief  Executive  and 
appointed  by  the  Central  Authorities  alone,  and  there 
are  no  provisions  requiring  that  such  nominations  and 
appointments  be  endorsed  by  the  Legislative  Council. 
This  is  inappropriate  as  the  endorsement  of  the 
Legislative  Council  will  be  conducive  to  the 
cooperation  between  the  executive  authorities  and  the 
legislature . 


137 


1.2.3.3  A  member  held  that  the  process  through  which  the  Chief 
Executive  was  to  be  removed  by  the  Legislative  Council 
was  too  complicated.  It  was  therefore  suggested  that 
the  Chief  Executive  be  removed  by  a  simple  majority. 
Otherwise,  with  the  Chief  Executive  under  pressure  from 
China,  it  will  be  very  difficult  to  maintain  checks  and 
balances  between  the  executive  authorities  and  the 
legislature  or  a  relationship  established  on 
"accountability" . 

1.2.3.4  A  member  held  that  the  present  draft  gave  the  Chief 
Executive  too  much  power  as  he/she  would  have  the  power 
to  dissolve  the  Legislative  Council  while  the 
Legislative  Council  was  not  allowed  to  remove  the  Chief 
Executive  for  the  sake  of  political  stability.  This 
would  give  rise  to  constitutional  crises.  It  was 
therefore  suggested  that  the  practice  in  the  US  be 
adopted,  i.e.  the  Chief  Executive  will  have  the  power 
to  veto  bills  but  should  such  a  veto  be  voted  down  by 
two-thirds  of  the  members  of  the  Legislative  Council, 
the  bill  in  question  will  be  passed. 

1.2.3.5  With  regard  to  the  proposal  put  forward  by  the  public 
that  the  Chief  Executive  be  given  the  power  to  declare 
the  HKSAR  in  a  state  of  emergency,  a  member  responded 
that  the  Chief  Executive  should  not  be  granted  such  a 
prerogative.  The  power  to  make  such  a  declaration 
should  be  vested  in  the  HKSAR  Government.  Hence  the 
article  concerned  should  specify  that  the  Chief 
Executive  shall,  in  accordance  with  the  laws  of  the 
HKSAR,  have  the  power  to  declare  that  the  HKSAR  is  in  a 
state  of  emergency. 

The  member  added  that  if  the  above-mentioned  view  could 
not  be  given  expression  in  the  article,  then  the 
article  concerned  should  be  deleted. 

1.2.3.6  A  member  held  that  Paragraph  2  of  Article  56,  Paragraph 
(5)  of  Article  62,  Paragraphs  (1)  and  (2)  of  Article 
72,  and  Article  73  were  all  impediments  to  the 
introduction  of  bills  not  approved  by  the  Chief 
Executive.  Hence,  the  situation  where  the  Chief 
Executive  "returns  [a  bill]  to  the  Legislative  Council 
for  reconsideration"  will  never  arise. 


2.         Discussion  on  the  articles 

2.1        Article  47 

A  member  suggested  that  the  US  practice  be  adopted, 
i.e.  the  assets  of  the  Chief  Executive  be  held  in  trust 
not  subject  to  any  outside  instruction.  For  the  honesty 
of  a  chief  executive  has  important  bearing  on  a 
government's  stability.   For  instance,   in   Japan,   the 
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Philippines  and  Korea,  the  downfall  of  their 
governments  was  caused  by  corrupt  chief  executives. 

2.2        Article  48 

2.2.1  Paragraph  ( 5 ) 

2.2.1.1  A  member  noted  that  this  provision  only  gave  the  Chief 
Executive  the  power  to  propose  to  the  Central  People's 
Government  the  removal  of  principal  officials.  It  does 
not,  however,  give  the  Chief  Executive  actual  power  to 
remove  principal  officials.  It  was  therefore  proposed 
that  the  provision  be  amended  to  allow  the  Chief 
Excutive  to  remove  principal  officials  and  report  such 
removals  to  the  Central  People's  Government.  In  this 
way,  the  procedure  for  removal  will  be  in  line  with 
that  for  appointment. 

2.2.1.2  A  member  agreed  to  the  above-mentioned  suggestion  but 
pointed  out  that  since  the  principal  officials  would  be 
appointed  by  the  Central  People's  Government,  they 
should  also  be  removed  by  the  Central  People's 
Government.  The  procedures  for  appointment  and  removal 
will  hopefully  be   formalities. 

2.2.2  Paragraph  (11) 

A  member  held  that  the  power  granted  by  this  paragraph 
to  the  Chief  Executive  to  decide  whether  government 
officials  should  testify  or  give  evidence  was  too 
great.  Furthermore,  the  meaning  of  the  expression  "in 
the  light  of  security  and  vital  public  interests"  is 
not  clear,  thus  strengthening  the  power  of  the  Chief 
Executive . 


2.3        Article  49 

2.3.1  A  member  suggested  that  the  provision  "or  act  in 
accordance  with  the  provisions  of  Article  50  of  this 
Law"  be  deleted.  It  was  held  that  in  order  to  ensure 
the  smooth  operation  of  the  legislature  and  its 
cooperation  with  the  Chief  Executive,  when  a  bill  was 
again  passed  by  two-thirds  of  the  members  of  the 
Legislative  Council,  the  Chief  Executive  should  endorse 
the  bill  within  one  month.  On  the  same  grounds,  the 
Chief  Executive  should  not  be  given  the  power  to 
dissolve  the  legislature,  nor  the  legislature  be  given 
the  power  to  cast  a  vote  of  no  confidence  against  the 
Chief  Executive. 

2.3.2  A  member  held  that  consideration  should  be  given  to 
how  the  power  required  by  the  Chief  Executive  would  be 
granted   under  the  circumstances  that  "consensus   still 
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cannot   be   reached  after  consultations"  by   the   Chief 
Executive  and  the  Legislative  Council. 


2.4        Article  50 

2.4.1  In  response  to  the  suggestions  put  forward  on  Article 
49,  a  member  proposed  that  Article  50  be  deleted. 

2.4.2  A  member  held  that  consideration  should  be  given  to  how 
the  power  required  by  the  Chief  Executive  would  be 
granted  under  the  circumstances  that  "consensus  still 
cannot  be  reached  after  consultations"  by  the  Chief 
Executive  and  the  Legislative  Council. 


2.5        Article  51 

2.5.1  A  member  suggested  that  the  second  sentence  of  the 
article  be  deleted  because  in  his  proposed  political 
structure,  the  Chief  Executive  would  not  have  the  power 
to  dissolve  the  Legislative  Council  and  so  there  was  no 
need  to  provide  for  such  a  situation. 

2.5.2  A  member  held  that  provisions  spelling  out  the 
procedure  for  applying  for  temporary  appropriations 
should  be  laid  down. 


2.6        Article  52 

2.6.1  In  order  to  ensure  cooperation  between  the  Chief 
Executive  and  the  Legislative  Council,  a  member 
suggested  that  Paragraphs  (2)  and  (3)  be  deleted. 

2.6.2  A  member  held  that  the  provisions  in  Paragraph  (2)  were 
inadequate.  For  the  Chief  Executive  may  object  to  the 
re-introduction  of  the  bill  in  question  by  the  newly 
elected  Legislative  Councillors  and  he/she  will  not  be 
forced  to  resign  for  refusing  to  sign  the  bill  in 
question  for  the  second  time. 


2.7        Article  55 

2.7.1  A  member  suggested  that  "public  figures"  be  removed 
from  the  composition  of  the  Executive  Council,  lest 
people  with  political  background  who  were  neither 
elected  nor  from  the  public  service  should  become 
members  of  the  Executive  Council  and  exert  influence  on 
the  Chief  Executive. 

2.7.2  A  member  held  that  even  if  "public  figures"  were  barred 
from  the  Executive  Council,  they  could  still  influence 
the   policy-decisions   of   the   Chief   Executive.   Both 
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arrangements  will  produce  similar  consequences. 

2.7.3  A  member  pointed  out  that  many  of  the  Executive 
Councillors  currently  in  office  were  neither  government 
officials  nor  Legislative  Councillors.  They  are  often 
persons  holding  important  positions  who  can  contribute 
valuable  ideas  to  the  chief  executive. 

2.7.4  A  member  held  that  the  term  "public  figures"  should  be 
retained  to  allow  the  Chief  Executive  more 
flexibility.  It  was  also  considered  a  gesture  of  trust 
in  the  Chief  Executive. 

2.7.5  A  member  held  that  if  public  figures  were  barred  from 
the  Executive  Council,  members  of  the  Legislative 
Council  would  have  a  larger  proportion  of 
representation.  This  will  affect  the  independence  of 
both  the  legislative  and  the  executive  branches  and 
make  them  more  dependent  on  each  other. 

2.7.6  A  member  suggested  that  in  order  to  strengthen  the 
cooperation  between  the  legislative  and  the  executive 
branches,  and  to  adhere  to  the  principle  that  the  Chief 
Executive  should  seek  advice  from  other  parties  and 
give  explanations,  the  nominations  of  public  figures 
for  appointment  to  the  Executive  Council  by  the  Chief 
Executive  should  be  endorsed  by  the  Legislative 
Council . 


2.8        Article  56 

A  member  suggested  that  the  expression  "dissolving  the 
Legislative  Council"  be  deleted  because  the  Chief 
Executive  should  not  dissolve  the  Legislative  Council. 


2.9        Article  57 

2.9.1  A  member  held  that  it  was  debatable  whether  the 
Commission  Against  Corruption  should  be  accountable 
only  to  the  Chief  Executive  as  such  an  arrangement 
would  give  tremendous  power  to  both  the  Chief  Executive 
and  the  Commission. 

2.9.2  A  member  proposed  that  the  Commission  Against 
Corruption  should  be  accountable  to  the  Legislative 
Council . 

2.9.3  A  member  indicated  that  the  work  of  the  ICAC  was  highly 
confidential.  The  objects  of  its  investigations  may  be 
members  of  various  sectors  in  society.  Further,  the 
existing  arrangement  of  the  ICAC  being  accountable  to 
the  Governor  is  working  quite  well  and  should  therefore 
be  retained. 
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2.9.4  A  member  suggested  that  the  appointment  of  the 
Commissioner  Against  Corruption  by  the  Chief  Executive 
should  require  the  prior  endorsement  of  the 
Legislative  Council. 


2.10       Article  58 

2.10.1  A  member  held  that  the  Commissioner  of  Audit  should  be 
accountable  to  the  President  of  the  Legislative  Council 
especially  when  his  work  is  not  confidential. 

2.10.2  A  member  held  that  to  provide  that  the  Commission  of 
Audit  be  accountable  to  the  Chief  Executive  was 
inappropriate.  At  present  it  is  accountable  to  the 
Governor  who  is  the  President  of  the  Legislative 
Council.  Thus,  the  future  Commission  of  Audit  should 
still  be  accountable  to  the  Legislative  Council. 


2.11       Article  62 

A  member  held  that  a  paragraph  should  be  added  to 
provide  that  when  necessary  the  HKSAR  Government  may, 
in  accordance  with  law,  request  the  Central  People's 
Government  to  deploy  troops  to  the  Region  for  assisting 
in  the  maintenance  of  law  and  order,  and  in  disaster 
relief.  With  the  condition  "in  accordance  with  law", 
the  legislature  will  be  in  a  position  to  check  the 
deployment  of   troops. 


2.12       Article  63 

2.12.1  A  member  held  that  the  proposal  in  a  written  submission 
that  the  term  "prosecuting  authority"  be  amended  to 
read  "Attorney  General"  was  not  desirable  because  the 
"Attorney  General"  would  be  one  of  the  principal 
officials  appointed  by  the  Central  Authorities,  with 
political  functions.  His  role  should  therefore  be 
distinguished  from  that  of  the  prosecuting  authority, 
and  it  is  not  appropriate  to  replace  "prosecuting 
authority"  with  "Attorney  General". 


2.13       Article  64 

2.13.1  A  member  held  that  the  expression  "accountable  to"  in 
this  article  was  too  narrowly  defined. 

2.13.2  A  member  proposed  that  this  article  be  amended  to  read: 
"The  executive  authorities  of  the  Hong  Kong  Special 
Administrative  Region  must  abide  by  the  law  and  shall 
be   accountable  to  the  legislature  of  the   Region.   The 
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executive  authorities  of  the  Hong  Kong  Special 
Administrative  Region  shall  (1)  implement  laws  passed 
by  the  legislature  and  already  in  force;  (2)  present 
regular  reports  on  their  work  to  the  legislature;  (3) 
be  subject  to  supervision  by  the  legislature;  (4) 
answer  questions  raised  by  members  of  the  legislature, 
and  be  subject  to  or  assist  in  investigation  by  the 
legislature  on  special  issues;  and  (5)  obtain  approval 
from  the  legislature  for  taxation  and  public 
expenditure,  and  be  subject  to  supervision  by  the 
legislature  in  respect  of  public  expenditure." 

The  proposed  amendment  will  expand  the  scope  of  the 
executive  authorities'  accountability  to  the 
legislature  and  will  make  the  maintenance  of  checks  and 
balances  more  effective. 


2.14       Article  65 

2.14.1  A  member  held  that  the  provisions  under  this  article 
were  too  general  and  should  be  redefined  specifically. 
The  existing  system  cannot  be  maintained  as  the  future 
political  framework  will  be  changed. 

2.14.2  A  member  held  that  stressing  that  the  previous  system 
be  "maintained"  would  hinder  the  formation  of  new 
advisory  bodies. 

2.14.3  A  member  held  that  the  article  was  on  the  system  and 
not  on  individual  organizations.  If  the  existing  system 
remains  more  or  less  the  same  in  1997,  no  major 
problems  will  arise. 

2.14.4  A  member  held  that  the  word  "previous"  should  be 
interpreted  as  the  time  when  the  Basic  Law  enters  into 
force . 

2.14.5  A  member  held  that  in  order  to  clarify  the  points  of 
confusion  in  this  article,  one  should  adopt  a  more 
flexible  manner  when  interpreting  the  article  and  focus 
on  the  main  principle  rather  than  the  details. 


2.15       Article  71 

2.15.1  A  member  held  that  the  President  of  the  Legislative 
Council  should  not  monopolize  the  power  in  deciding  the 
agenda.  The  President  of  the  Council  should  put  an 
additional  item  on  the  agenda  if  a  certain  proportion 
of  Council  members  so  requested. 

2.15.2  A  member  held  that  the  President  of  the  Legislative 
Council  should  call  a  meeting  if  a  certain  proportion 
of  Council  members  so  requested. 
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2.15.3  A  member  held  that  there  was  no  need  to  be  over-anxious 
about  the  President  of  the  Legislative  Council  having 
too  much  power  as  the  Legislative  Council  would  have 
its  own  standing  orders  to  govern  Council  meetings. 

2.15.4  A  member  held  that  the  provision  of  Paragraph  (5) 
should  be  incorporated  into  the  opening  sentence  of 
this  article  which  would  become:  "The  President  of  the 
Legislative  Council  of  the  Hong  Kong  Special 
Administrative  Region  shall  exercise  the  following 
powers  and  functions  according  to  the  rules  of 
procedure  of  the  Council:".  With  this  amendment,  the 
power  of  the  President  of  the  Legislative  Council  will 
be  subject  to  restriction. 


2.16       Article  72 

A   member  proposed  that  the  term  "principal   officials" 
be  inserted  in  Paragraph  (7)  of  this  article. 


2.17       Article  73 

A  member  suggested  that  the  last  sentence  be  amended  to 
read:  "Bills  relating  to  government  policies  shall  be 
introduced  by  the  Policy  Commission  constituted  by  the 
legislature  and  the  executive  authorities." 

One-third  of  the  members  of  the  Commission  should  be 
appointed  by  the  Chief  Executive;  one-third  elected  by 
the  Legislative  Council;  and  the  remaining  one-third 
being  members  of  the  relevant  professions. 


2.18       Appendices 

A  member  proposed  that  the  "[1  labour,  grass-roots  and 
religious  organizations"  under  the  composition  of  the 
Election  Committee  in  Point  3  should  be  amended  to 
read:  "Labour,  social  services,  religious  communities 
and  other  sectors",  to  conform  to  the  presentation  of 
the  same  item  in  Annexes  I  and  II. 


*  If  there  is  any  discrepancy  between  the  Chinese  and  the  English 
versions,  the  Chinese  version  shall  prevail. 
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COLLECTION  OF  VIEWS  OF  THE  SPECIAL  GROUP  ON  ECONOMY 
OF  THE  CONSULTATIVE  COMMITTEE  FOR  THE  BASIC  LAW 
REGARDING  CHAPTER  V  OF  THE  BASIC  LAW  (DRAFT) 


1.       Discussion  on  special  issues 
1.1      On  policy  provisions 

1.1.1  A  member  pointed  out  that  in  Australia,  many  lawsuits  had 
been  initiated  against  the  government  because  the 
Constitution  of  Australia  provides  that  its  states  may 
practise  absolutely  free  trade  among  themselves.  Articles 
111  and  114  of  the  Basic  Law  (Draft)  which  are  policy 
provisions  would  cause  the  same  problem.  In  common  law, 
ambiguity  and  vagueness  in  the  wording  of  legal 
provisions  could  easily  give  rise  to  lawsuits.  It  was 
therefore  proposed: 

(1)  that  a  "paramount  clause"  be  added  to  the  Basic  Law 
to  the  effect  that  ( subject  to  matters  of  foreign 
affairs  and  defence  etc. )  the  legislature  of  the 
HKSAR  shall  pass  laws  for  the  peace,  order  and  good 
Government  of  the  HKSAR.  (This  may  be  added  to 
Article  17  of  the  Basic  Law  (Draft).  ) 

(2)  that  Section  19  of  the  Interpretation  and  General 
Clauses  Ordinance  (Cap.l)  be  incorporated  into  the 
Basic  Law: 

"19.  An  Ordinance  shall  be  deemed  to  be  remedial  and 
shall  receive  such  fair,  large  and  liberal 
construction  and  interpretation  as  will  best  ensure 
the  attainment  of  the  object  of  the  Ordinance 
according  to  its  true  intent,  meaning  and  spirit." 

(Note:  For  details  please  refer  to  the  "Memorandum  on 
Articles  111  and  114  of  the  Basic  Law  (Draft)". 1 

1.1.2  A  member  considered  it  impracticable  to  include  the 
above-mentioned  proposals  in  the  Basic  Law  and  doubted 
whether  the  two  proposed  provisions  had  a  status  higher 
than  that  of  the  provisions  under  the  "General 
Pr inc  iples" . 

1.1.3  A  member  put  forward  three  possible  solutions  for 
resolving  the  problems  concerning  the  policy  provisions: 

(1)  Put  all  policy  provisions  in  an  annex; 

(2)  Add  a  "paramount  clause"  to  the  Basic  Law  and 
incorporate  Section  19  of  the  Interpretation  and 
General  Clauses  Ordinance  (Cap.  1)  into  the  Basic 
Law;  and 

(3)  Further  amend  the  present  policy  provisions. 

Some  members  showed  their  consent  to  the  second  solution 
because  it  would  avoid  giving  rise  to  unnecessary 
lawsuits  in  future. 
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1.1.4  A  member  held  that  such  a  worry  was  unnecessary  because 
policy  provisions  would  not  give  rise  to  lawsuits. 

1.1.5  A  member,  however,  expressed  objection  to  the 
incorporation  of  policy  provisions  into  the  Basic  Law  on 
the  following  grounds: 

(1)  There  is  no  policy  provision  in  the  Letters  Patent 
and  what  the  Legislative  Council  enact  are  laws  and 
not  constitutions.  The  anticipated  problems  therefore 
will  not  arise.  However,  when  future  conditions 
remain  uncertain,  it  is  not  impossible  that  the 
incorporation  of  policy  provisions  into  the  Basic  Law 
will  give  rise  to  lawsuits.  Moreover,  in  the  US, 
there  are  many  cases  where  the  US  Government  is  sued 
for  violating  the  Constitution. 

(2)  There  are  still  many  on-going  debates  on  which 
economic  factors  are  conducive  to  Hong  Kong's 
prosperity,  on  top  of  the  uncertainty  about  which 
kind  of  economic  policies  will  be  most  beneficial  to 
the  development  of  the  HKSAR  in  the  next  50  years.  To 
lay  down  in  the  Basic  Law  those  economic  policies 
which  we  think  are  appropriate  at  this  moment  is 
extremely  unwise. 

1.1.6  A  member  proposed  that  in-depth  research  should  be 
conducted  on  the  provisions  in  the  chapter  on  economy  and 
other  chapters  in  order  to  ensure  that  even  if  policy 
provisions  were  included  in  the  Basic  Law,  legal 
proceedings  would  not  be  instituted  against  the  future 
SAR  government  for  its  inability  to  observe  these  policy 
provisions . 

1.1.7  A  member  indicated  that  the  mainland  drafters  had  up  till 
then  rejected  the  Annex  proposal  on  the  grounds  that 
everything  contained  in  the  Joint  Declaration  must  also 
be  contained,  with  any  appropriate  modifications,  in  the 
text  of  the  Basic  Law.  He  pointed  out,  however,  that 
Articles  106  and  107  cover  points  which  were  not 
specifically  addressed  in  the  Joint  Declaration,  and  so 
no  problem  would  arise  if  they  were  moved  to  an  Annex. 

1.1.8  A  member  proposed  that  the  imperative  "shall"  in  Articles 
106,  107  (2),  117  and  118  should  be  replaced  with  the 
permissive  "may"  because  these  provisions  were  statements 
of  policy  and  intention  only  and  were  not  stipulated  in 
the  Sino-British  Joint  Declaration.  The  member  also 
proposed  that  a  clause  providing  that  the  Basic  Law 
should  be  interpreted  liberally  according  to  its  purpose 
be  added  to  Article  157  to  assist  the  proposed 
amendments.  For  many  of  the  provisions  in  this  chapter 
are  statements  of  intent  only  which  as  presently  drafted 
would  unduly  restrict  the  Legislature.  Furthermore,  it  is 
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not  intended  that  these  provisions  should  create  legal 
rights  justiciable  in  Court. 

1.2  On  the  reserve  fund 

1.2.1  A  member  held  that  the  maintenance  of  a  100%  reserve  fund 
was  most  important  to  Hong  Kong's  economic  prosperity. 
Furthermore,  the  issue  of  the  Hong  Kong  Dollar  had  been 
backed  by  a  reserve  fund  for  many  years.  It  was  therefore 
proposed  that  Article  115  of  the  Draft  Basic  Law  for 
Solicitation  of  Opinions  ( DBLSO )  be  included  in  the 
Basic  Law  (Draft)  again  with  the  words  "foreign  currency" 
deleted  to  allow  the  co-existence  of  foreign  currency 
and  Hong  Kong  currency  in  the  reserve  fund. 

A  member,  however,  suggested  that  the  term  "foreign 
currency"  be  replaced  with  "freely  convertible  currency". 

1.2.2  A  member  held  that  the  provision  on  reserve  fund  in  the 
DBLSO  was  deleted  because  it  was  considered  unduly 
restrictive  and  failed  to  take  account  of  the  flexibility 
required  to  enable  Hong  Kong  dollars  to  be  bought  and 
sold  by  the  Exchange  Fund  to  protect  the  exchange  value. 
However,  since  other  means  are  available  to  control  the 
value  of  the  Hong  Kong  Dollar  (i.e.  the  new  accounting 
arrangements  which  permit  the  Government  to  control 
liquidity  in  the  money  market  and  thereby  exercise  more 
direct  control  over  local  interest  rates  and  the  possible 
issue  of  short-term  bills  which  would  enable  the  Exchange 
Fund  to  borrow),  there  may  be  stronger  arguments  for  re- 
incorporating wording  of  this  nature  on  the  following 
1 ines : - 

"The  issue  of  Hong  Kong  currency  shall  be  backed  by 
reserves  in  the  Exchange  Fund  of  no  less  than  100%  freely 
convertible  currency." 

1.2.3  A  member  held  that  since  the  economy  of  Hong  Kong  was  not 
a  large-scale  one,  it  was  necessary  to  maintain  a  reserve 
fund  of  no  less  than  100%.  Should  it  be  really  necessary 
to  issue  the  local  currency  in  excess  of  the  reserve  or 
on  credit  in  the  future  thus  requiring  the  present 
reserve  fund  system  to  be  changed,  the  Basic  Law  could 
then  be  amended. 

1.3  On  the  low  tax  policy  and  the  principle  of  keeping 
expenditure  within  the  limits  of  revenues  (Articles  106 
and  107) 

1.3.1  A  member  held  that  although  the  wording  of  Article  106  of 
the  Basic  Law  (Draft)  had  been  improved,  the  provision 
still  failed  to  take  account  of  the  government's  capital 
expenditure.  For  instance,  the  construction  of  a  new 
airport  which  the  government  may  have  to  finance  is 
likely  to  create  a  deficit. 
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In  addition,  the  provision  that  the  government  budget 
should  be  commensurate  with  the  growth  rate  of  the  gross 
domestic  product  is  also  unduly  restrictive  because  very 
often  the  actual  growth  rate  differs  from  the  estimated 
growth  rate . 

According  to  the  member,  in  principle,  each  government 
budget  should  forecast  at  least  a  small  surplus  and  then 
adjustments  should  be  made  in  the  future  (either  by 
increasing  revenue  or  decreasing  or  deferring  expenditure 
or  both)  in  the  light  of  the  actual  circumstances  in 
order  to  maintain  a  balance.  As  the  present  government 
is  spending  more  and  more  on  development  and  capital 
works,  it  seems  desirable  that  the  present  policy  of 
treating  such  allocations  as  current  expenditure  should 
continue  beyond  1997.  On  the  basis  of  the  above 
considerations,  it  was  therefore  proposed  that  Article 
106  be  reworded  as  follows  and  be  included  in  a  separate 
annex : 

"In  drawing  up  its  budget,  the  Hong  Kong  Special 
Administrative  Region  shall  follow  the  principle  that 
expenditure  (including  transfers  to  funds)  shall  not 
exceed  revenue  and  shall  increase  in  line  with  the  growth 
rate  of  the  gross  domestic  product.  Where,  exceptionally, 
a  budget  deficit  does  occur  in  any  one  year,  it  shall  be 
the  aim  of  the  Hong  Kong  Special  Administrative  Region  to 
restore  the  balance  in  the  following  year  or  as  soon  as 
may  be  practicable  thereafter." 

1.3.2  A  member  held  that  the  underlying  assumptions  of  the 
econonimc  theories  on  which  the  low  tax  policy  and  a 
balanced  budget  were  based  were  erroneous: 

( 1 )  It  assumes  that  the  making  of  a  constitution  is  the 
only  and  best  opportunity  to  control  a  government's 
fiscal  power.  In  fact,  in  a  democratic  society,  even 
after  the  constitution  is  drawn  up,  there  may  still 
be  certain  procedures  or  means  to  restrict  the 
government's  fiscal  power.  For  instance,  the 
"taxpayer  revolt"  in  the  US  is  a  case  in  point. 

(2)  It  assumes  that  every  government  is  a  revenue 
maximizing  government  which  strengthens  its  power 
through  the  increase  of  revenues.  This  point  does  not 
exactly  apply  to  the  existing  practice  of  the  Hong 
Kong  Government,  and  is  over  subjective.  It  is  not 
necessarily  acceptable. 

(3)  It  assumes  that  a  small  government  is  beautiful.  In 
fact,  this  is  not  so  because  the  size  of  a  government 
depends  on  the  extent  of  social  development.  For 
instance,  for  a  society  which  is  still  at  the  infant 
stage  of  economic  development,  a  small  government  may 
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not  be  appropriate. 

1.4  On  export  quotas 

1.4.1  A  member  expressed  anxiety  about  Hong  Kong's  export 
quotas  being  transferred  to  the  mainland  as  a  result  of 
some  Hong  Kong  manufacturers  setting  up  factories  on  the 
mainland.  The  member  therefore  proposed  that  specific 
provisions  should  be  laid  down  in  the  Basic  Law  to 
prevent  Hong  Kong's  export  quotas  from  being  allocated 
elsewhere.  For  detailed  suggestions,  please  refer  to 
Article  120  in  Volume  5  of  the  Consultation  Report: 
General  Report  on  the  Articles. 

1.4.2  A  member  held  that  the  issue  concerning  export  quotas 
had  yet  to  be  resolved  in  the  Basic  Law,  and  hoped  that 
a  more  specific  solution  on  this  issue  would  be  provided 
for  in  the  Basic  Law. 

1.5  On  external  trade  relations 

1.5.1  A  member  held  that  since  Hong  Kong  was  a  small  economy  in 
terms  of  external  trade,  the  maintenance  of  its  status  as 
an  independent  unit  in  concluding  economic  agreements 
with  international  organizations  was  extremely  important 
to  Hong  Kong's  economic  development.  It  was  therefore 
suggested  that  the  provisions  on  external  trade  and 
economic  relations  under  Article  150  in  Chapter  VII  of 
the  Basic  Law  (Draft)  be  strengthened  and  moved  to 
Chapter  V  on   economy. 

1.6  On  the  discussion  on  individual  articles 
1.6.1    Article  104 

1.6.1.1  A  member  held  that  the  protection  "in  accordance  with 
law"  mentioned  in  the  first  paragraph:  "The  Hong  Kong 
Special  Administrative  Region  shall,  in  accordance  with 
law,  protect  the  right  of  individuals  and  legal  persons 
to  the  acquisition,  use,  disposal  and  inheritance  of 
private  property..."  was  still  insufficient.  According 
to  the  member,  this  article  implies  that  the  Legislative 
Council  has  no  obligation  under  the  Basic  Law  to  make 
legislation  for  protecting  the  property  even  when  the 
protection  rendered  by  law  is  insufficient.  It  was 
therefore  proposed  that  the  provision  be  rephrased  as: 
"The  Hong  Kong  Special  Administrative  Region  shall 
protect  by  law  the  right  of  individvials  and  legal  persons 
to  acquisition,  use,  disposal  and  inheritance  of  private 
property ..." 

1.6.1.2  A  member  held  that  the  meaning  of  the  term  "investments 
from  outside  the  Region"  in  the  third  paragraph:  "The 
ownership  of  enterprises  and  the  investments  from  outside 
the   Region  shall  be  protected  by  law."  was  ambiguous  and 
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would  easily  give  people  the  impression  that  the  profits 
or  losses  of  these  investments  in  Hong  Kong  will  also  be 
protected  by  law.  It  was  proposed  that  the  paragraph  be 
rephrased  as:  "The  ownership  of  enterprises  and  of 
investments  from  outside  the  Region  shall  be  protected  by 
law .  " 

1.6.1.3  A  member  held  that  the  word  "real"  as  in  "real  value" 
was  somewhat  ambiguous  and  added  little  to  the  word 
"value".  The  member  also  considered  that  the  word  "fair" 
would  not  be  a  useful  addition  because  it  was  subjective. 
Some  help  may,  however,  be  gleaned  from  Sections  10,  11 
and  12  of  the  Crown  Lands  Resumption  Ordinance  (Cap.  124) 
which  contain  provision  for  the  determination  of 
compensation  payable  by  the  Crown  where  property  is 
resumed.  It  was  therefore  suggested  that  the  paragraph  be 
amended  to  read: 

"Such   compensation   shall  be  the  loss   suffered  by   the 

person   deprived,   having  regard  to  all  relevant  factors 

properly  to  be  taken  into  account  and  shall  be  freely 
convertible  and  paid  without  undue  delay." 

1.6.2  Article  107 

1.6.2.1  A  member  proposed  to  substitute  the  phrase  "tax 
reductions  and  exemptions"  with  "tax  deductions, 
allowances  and  exemptions".  [Note:  This  proposed 
amendment  only  applies  to  the  English  translation.] 

1.6.3  Article  111 

1.6.3.1  A  member  proposed  that  the  phrase  "commodities  and  other 
precious  metals"  should  be  included  in  the  list  of 
"foreign  exchange,  gold,  securities  and  futures". 

1.6.3.2  A  member  proposed  that  the  word  "all"  in  "shall  safeguard 
the  free  flow  of  all  capital"  in  the  second  paragraph 
should  be  deleted  as  the  Chinese  equivalent  of  the  word 
had  already  been  deleted  from  the  Chinese  version  of  the 
Draft. 

1.6.4  Article  120 

1.6.4.1  A  member  indicated  that,  according  to  the  provisions  of 
the  Article,  if  a  radical  change  were  made  to  the  basis 
for  determining  rateable  values,  the  3%  annual  rental 
could  be  substantially  increased.  Hence,  it  is  important 
to  ensure  that  the  existing  basis  for  assessing  rateable 
values  is  continued  and  that  there  is  an  appropriate 
system  of  appeals. 

1.7      On  other  issues 

1.7.1    A   member   held  that  since  the  HKSAR  was  to  enjoy  a   high 
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degree   of   autonomy,   the  extent  of  development   of  the 

capitalist  system  it  practised  should  also  be  decided  by 

the   HKSAR  itself.   The  development  of  capitalism  in  the 
HKSAR  should  not  be  left  to  the  mainland  government. 


*  If  there  is  any  discrepancy  between  the  Chinese  and  the  English 
versions,  the  Chinese  version  shall  prevail. 
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Memorandum  on 
Articles  111  and  114  of  the  Basic  Law  (Draft) 


Henry  Litton  Q.C, 


The  two  Articles  referred  to  above  (Articles  111  and  114) 
identify  a  problem  which  runs  through  much  of  Chapter  V.  The 
heart  of  the  problem  is  this:  the  Basic  Law  will  have  to  stand 
up  to  scrutiny  under  the  exacting  standards  of  the  common  law 
system  of  interpretation;  and  where  a  provision  of  the  Basic 
Law  imposes  a  legal  obi i  gation  on  the  SAR  Government,  then  in 
the  eyes  of  the  common  law  it  creates  a  corresponding  ri  ght . 
The  common  law  protects  the  lawful  interests  of  businessmen. 
Accordingly,  when  the  Basic  Law  imposes  on  the  Government  the 
obi  1 gation  of  safeguarding  the  free-flow  of  capital,  the 
businessman  can  legitimately  expect  that  the  Government  would 
not  enact  laws  which  would  inhibit  the  free-flow  of  capital 
and  thus  injure  his  interests.  This  right  is  pr i  ma  f aci  e 
justiciable  by  a  process  called  .ludicial  review  brought  under 
the  provisions  of  Order  53  of  the  Rules  of  the  Supreme 
Courts . 

Such  a  right  is  not,  of  course,  absolute.  It  is  subject  to  at 
least  two  broad  qualifications: 

(i)  It  is  only  legi  timate  interests  which  are  protected:  thus 
a  drug  trafficker  could  never  complain  through  the  courts 
that  the  Drug  Trafficking  (Recovery  of  Proceeds)  Bill  was 
u1 tra  VI  res  the  provisions  of  Articles  111  and  114: 

(ii)  It  is  implicit  in  the  exercise  of  legislative  powers  that 
private  interests  might,  from  time  to  time,  be  adversely 
affected.  The  responsibility  of  the  Government  is  to 
pass  laws  for  the  well-being  of  the  entire  community  of 
Hong  Kong,  not  simply  for  the  busi ness  community  or  any 
other  segment  of  the  community.  It  is  therefore  impl i  ci t 
in  the  Basic  Law  that  the  laws  passed  by  the  legislature 
of  the  SAR,  for  the  peace,  order  and  good  government  of 
Hong  Kong  as  a  whole  might  be  detrimental  to  the 
interests  of  some  segments  of  the  community  and  imoinge 
upon  their  freedom. 

The  provisions  in  the  Basic  Law  such  as  Articles  111  and  114 
are  intended  to  be  part  of  the  'building  blocks'  of  the  Hong 
Kong  'capitalist  system  and  life-style'  as  referred  to  in  the 
Joint  Declaration.  These  'building  blocks'  help  to 
distinguish  the  Hong  Kong  'system'  from  the  Mainland  'system' 
and  give  practical  effect  to  the  concept  of  'One-Country-Two- 
Systems'.  That  is  the  reason  why  so  many  members  of  the  CCBL 
do  not  wish  to  see  their  removal  from  the  Basic  Law  draft.  On 
the  other  hand,  would  the  existence  of  such  Articles  mean 
that,   come   1   July  1997,   persons  with  vested   interests   in 
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blocking  new  legislation  could  tie  up  the  courts  in 
'constitutional  law'  suits  with  the  HKSAR  Government  for  years 
to  come? 

4.  The  answer  to  the  above  question  lies  partly  with  the  courts . 
If  the  courts  were  to  adopt  a  broadly  purposive  approach  to 
the  task  of  interpretation,  then  they  might  say  this:  'Having 
regard  to  the  broad  aims  of  the  two  sovereign  Governments  as 
expressed  in  the  Joint  Declaration,  i.e.  to  ensure  the 
continued  stability  and  prosperity  of  Hong  Kong,  laws  which 
are  calculated  to  advance  those  aims  must  prima  facie  be 
valid.  We  cannot  confine  our  focus  to  individual  Articles  of 
the  Basic  Law  and  lose  sight  of  the  broad  aims  of  the 
constitution,  which  is  to  empower  the  legislature  to  pass 
laws  for  the  peace,  order  and  good  government  of  the  whole 
community.  Any  attempt  by  segments  of  the  community  to 
challenge  the  laws  of  the  legislature  must  be  viewed  in  that 
light:  particularly  segments  with  vested  interests  of  their 
own  to  serve ' . 

5.  Such  an  approach  will  ensure  that  only  in  a  very  limited 
number  of  cases  would  applicants  for  .iudi  ci  al  revi  ew  obtain 
leave  (under  Order  53  Rule  1  (2)  of  the  Rules  of  the  Supreme 
Court)  to  commence  proceedings  against  the  Government. 

6.  The  liberal  approach  as  outlined  in  paragraph  4  above  will,  I 
believe,  be  substantially  enhanced  by  two  amendments  to  the 
Basic  Law  draft: 

(i)  a  'paramount  clause'  in  the  Basic  Law  to  the  effect  that 
(subject  to  matters  of  foreign  affairs  and  defence  etc) 
the  legislature  of  the  SAR  shall  pass  laws  for  the  peace . 
order  and  good  Government  of  the  SAR.  (This  proposal  was 
made  in  the  IFA  submission  to  the  CCBL  last  year).  (This 
can  be  by  amendment  to  Article  17  of  the  draft). 

(ii)  To  adopt  in  the  Basic  Law  the  provisions  of  Section  19  of 
the  Interpretation  and  General  Clauses  Ordinance  Cap.  1 
to  this  effect: 

19.    An  Ordinance  shall  be  deemed  to  be  remedial   and 


19.  An  Ordinance  shall  be  deemed  to  be  remedial  and 
shall  receive  such  fair,  large  and  liberal  construction 
and  interpretation  as  will  best  ensure  th  attainment  of 
the  object  of  the  Ordinance  according  to  its  true 
intent,  meaning  and  spirit'. 


Dated  21  March  1989 
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COLLECTION  OF  VIEWS  OF  THE  SPECIAL  GROUP 
ON  CULTURE,  EDUCATION,  TECHNOLOGY  AND  RELIGION  OF 
THE  CONSULTATIVE  COMMITTEE  FOR  THE  BASIC  LAW 
REGARDING  CHAPTER  VI  OF  THE  BASIC  LAW  (DRAFT) 


1  .      On  the  heading  of  this  chapter 

1.1  A  member  held  that  the  term  "social  services"  in  the 
heading  may  pose  problems  since  according  to  the  usage  of 
the  term  in  Hong  Kong,  the  scope  of  "social  services"  was 
quite  extensive,  including  medical  care,  social  welfare, 
education,  housing,  labour,  etc.  It  was  therefore 
suggested  that  the  term  be  replaced  with  "social  welfare". 
If  the  term  "social  services"  is  retained,  such  terms  as 
"education"  which  belong  to  "social  services"  should  be 
deleted  to  avoid  confusion  in  concepts. 

1.2  A  member  held  that  the  term  "social  services"  could  be 
defined  either  in  its  narrow  sense  or  in  its  broad  sense. 
As  the  heading  of  this  chapter,  the  term  used  should  be 
defined  in  its  narrow  sense.  It  was  therefore  proposed 
that  the  term  be  replaced  with  "social  welfare". 

1.3  A  member  held  that  the  heading  of  this  chapter  should,  as 
far  as  possible,  cover  all  the  items  mentioned  in  the 
chapter  and  the  term  "social  services"  should  therefore  be 
retained . 

2.  Article  138 

2.1  A  member  suggested  that  the  first  paragraph  of  this 
article  should  be  amended  to  read:  "The  Government  of  the 
Hong  Kong  Special  Administrative  Region  shall,  on  its  own, 
formulate  policies  on  science  and  technology.  The  Hong 
Kong  Special  Administrative  Region  shall  protect 
inventions,  designs  and  other  scientific  and  technological 
achievements  as  well  as  rights  and  interests  in  names  and 
trademarks  by  itself  granting  patents,  registered  designs, 
registered  trademarks  and  such  other  industrial  and 
intellectual  property  rights  in  the  manner  and  for  the 
duration  as  shall  be  provided  for  by  law."  The  amendment 
was  put  forward  on  the  grounds  that  the  existing  article 
is  not  drafted  in  legal  language  and  does  not  stand 
analysis  in  legal  terms.  Furthermore,  Hong  Kong's  trading 
partners  are  quite  concerned  about  whether  these  areas 
will  be  under  legal  protection  in  the  HKSAR  after  1997. 

3.  Article  139 

3.1  It  was  suggested  that  this  article  should  be  amended  to 
read:  "The  Government  of  the  Hong  Kong  Special 
Administrative  Region  shall,  on  its  own,  formulate 
policies  on  culture  and  protect  achievements  and  the 
legitimate  rights  and  interests  of  authors  in  their 
literary,  musical  and  other  artistic  pursuits  and 
achievements  by  copyright  and  such  other  intellectual 
property  rights  in  the  manner  and  for  the  duration  as 
shall  be  provided  for  by  law."  The  reason  for  the 
amendment  is  that  the  existing  article  is  not  drafted  in 
legal  language. 
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4.      Article  141 

4.1  A  member  proposed  deleting  "The  Government  of"  from  the 
first  paragraph  because  according  to  the  present  wording, 
the  power  of  the  government  would  be  greater  than  that  of 
the  professional  organizations  in  working  out  the  method 
of  assessing  the  qualifications  for  professional  practice. 
The  government  should  consult  the  professional 
organizations  on  the  assessment  of  qualifications  for 
professional  practice.  If  this  paragraph  specifies 
"government" ,  it  may  imply  that  the  government  could  do 
without  the  advice  of  the  professional  organizations. 
Deleting  the  words  "The  Government  of"  would  reduce  the 
difference  between  the  power  of  the  government  and  that  of 
the  professional  organizations  in  this  respect. 

4.2  A  member  held  that  deleting  the  words  "The  Government  of" 
was  inappropriate.  It  was  pointed  out  that  many  articles 
in  Chapter  VI  also  contain  those  words.  If  they  were 
deleted  from  this  article,  other  articles  would  need  to  be 
discussed  again,  which  would  lead  to  confusion. 
Furthermore,  as  the  paragraph  concerns  the  functioning  of 
the   government,   deleting  those  words  is  not  a   solution. 

4.3  A  member  opposed  to  the  deletion  of  "The  Government  of"  on 
the  grounds  the  deletion  would  mean  that  other  articles 
would  also  have  to  be  discussed  all  over  again.  It  would 
be  an  unreasonable  arrangement  if  the  power  of  the 
professional  organizations  was  greater  than  that  of  the 
government  in  working  out  the  methods  of  assessing  the 
qualifications  for  professional  practice.  There  was  no 
way  to  restrict  the  functioning  of  the  government. 

4.4  A  member  noted  that  this  article  had  many  defects,  the 
greatest  one  being  that  the  first  and  the  third  paragraphs 
did  not  link  professional  qualifications  with 
qualifications  for  professional  practice.  If  the  request 
of  American  lawyers  for  permission  to  practise  in  Hong 
Kong  was  made  after  1997  while  Article  141  remained 
unchanged,  and  the  government  granted  them  the 
qualification  for  practice,  would  the  act  of  the 
government  be  deemed  unconstitutional?  As  there  was  no 
link  between  professional  qualifications  and 
qualifications  for  professional  practice,  there  would  be 
two  possible  interpretations  in  the  future:  The  first 
interpretation  is  that  when  the  HKSAR  Government  is 
assessing  qualifications  for  professional  practice,  the 
accrediting  of  those  qualifications  should  be  on  the 
professional  basis  of  the  professional  organizations;  this 
interpretation  could  also  be  taken  to  mean  that  only  the 
professional  organizations  could  restrict  the  power  of  the 
HKSAR  Government  in  this  respect,  that  is,  once  the 
professional  organizations  have  set  down  the  professional 
qualifications,    the    qualifications   for    professional 
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practice  must  be  based  on  them.  The  second  interpretation 
is  one  which  is  unfavourable  to  the  professional 
organizations,  i.e.  the  accrediting  of  qualifications  for 
professional  practice  will  not  necessarily  be  based  on  the 
professional  qualifications  determined  by  the  professional 
organizations.  There  should  be  some  coordination  between 
the  SAR  Government  and  the  professional  organizations. 

4.5  A  member  noted  that  the  present  issue  concerning  the 
professional  practice  of  American  lawyers  in  Hong  Kong  may 
serve  as  reference.  The  present  solution  to  this  issue 
could  help  perfect  the  provisions  in  the  future.  In 
addition,  it  would  also  depend  whether  the  professional 
organizations  could  accept  the  present  practice. 

4.6  Some  members  agreed  that  the  fourth  paragraph  of  this 
article  should  be  amended  to  read:  "The  Hong  Kong  Special 
Administrative  Region  may,  as  required  by  dev^elopments  in 
society  and  in  consultation  with  the  parties  concerned, 
recognize  new  professions,  professional  organizations,  and 
qualifications  for  professional  practice  of 
professionals."  A  member  pointed  out  that  the  expression 
"Hong  Kong  Special  Administrative  Region"  was  more 
appropriate  than  "the  Government  of  the  Hong  Kong  Special 
Administrative  Region"  in  this  respect  because  the  former 
would  include  professional  organizations  and 
professionals.  Such  wording  will  avoid  giving  the 
government  excessive  power. 

4.7  A  member  held  that  the  clause  "and  on  the  basis  of  their 
previous  practice"  should  be  added  at  the  end  of  the  third 
paragraph.  Reasons  for  the  amendment  are  as  follows: 

( 1  )  It  will  ensure  a  balance  of  power  between  the  HKSAR 
Government  and  the  professional  organizations,  thus 
preventing  either  party  from  becoming  superior  to  the 
other.  The  power  of  the  HKSAR  Government  is  already 
restricted  by  the  first  paragraph  of  this  article 
which  states:  "The  Government  of  the  Hong  Kong  Special 
Administrati^■e  Region  shall,  on  the  basis  of 
maintaining  the  previous  system  concerning  the 
professions,  work  out  on  its  own  the  methods  of 
assessing  the  qualifications  for  professional  practice 
for  the  various  professions."  However,  this  article 
fails  to  restrict  the  power  of  the  professional 
organizations,  which  demonstrates  a  disequlibrium. 
With  the  clause  added,  the  power  of  the  professional 
organizations  will  be  checked,  lest  they  should  be 
completely  free  from  government  influence. 

(2)  Only  through  such  an  amendment  will  the  existing 
conditions  in  Hong  Kong  be  complied  with.  The 
participation  of  the  Hong  Kong  Government  in  the 
assessing  and  accrediting  of  professional 
qualifications  by  professional  organizations  will  vary 
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from  profession  to  profession.  This  amendment  will 
enable  those  professional  organizations  which  are  not 
under  the  influence  of  the  government  to  continue  to 
be  free  from  government  influence  after  1997.  While 
those  professional  organizations  which  are  under  the 
influence  of  the  government  will  continue  to  be  so 
after  1997. 

4.8  A  member  held  that  how  to  ensure  that  the  HKSAR  Government 
would  conscientiously  consult  the  parties  concerned  in 
assessing  new  professions  and  professional  organizations 
was  a  matter  of  concern. 

4.9  A  member  held  that  although  the  HKSAR  Government  would  be 
vested  with  the  power  to  confer  qualifications  for 
professional  practice,  this  power  would  be  exercised  with 
flexibility . 

4.10  A  member  held  that  when  considering  whether  the 
qualification  for  professional  practice  should  be 
conferred  on  a  certain  person,  the  HKSAR  Government  should 
take  into  account  the  recommendation  made  by  the 
professional  organization  concerned  before  granting  its 
approval.  Stringent  provisions  are  laid  down  in  this 
respect  because  the  drafters  are  worried  that  some  newly- 
established  professional  organizations  may  not  be  fully 
developed . 

4.11  A  member  held  that  the  government  could  delegate  more 
power  to  those  fully-developed  professional  organizations 
in  conferring  qualifications  for  professional  practice  in 
order  to  bridge  the  gap  between  the  power  of  the 
government   and  that  of  professional  organizations. 

4.12  A  member  held  that  professional  qualifications  should  be 
determined  by  professional  organizations  whereas 
qualifications  for  professional  practice  should  be 
determined  by  the  government.  In  respect  of  those  fully 
developed  professional  organizations,  the  government 
should  not  interfere  in  their  affairs  concerning 
qualifications  for  professional  practice  while  with 
relatively  new  professional  organizations,  the  government 
should  not  give  them  a  free  hand  to  determine  the 
qualifications  for  professional  practice.  But  in  any 
case,  laws  on  qualifications  for  professional  practice  are 
enacted  by  the  government. 

4.13  A  member  noted  that  even  within  the  same  profession, 
different  professional  organizations  would  have  different 
points  of  view.  For  instance,  the  professional 
organizations  for  the  practice  of  Western  medicine  may 
find  the  professional  organizations  for  the  practice  of 
traditional  Chinese  medicine  below  professional  standards, 
thus  requesting  the  HKSAR  Government  not  to  confer 
qualifications   for  professional  practice  on  practitioners 
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of  Chinese  medicine.  Hence,  when  necessary,  the 
legislature  of  the  HKSAR  should  consult  the  parties 
concerned  (including  the  professional  organizations)  on 
qualifications  for  professional  practice.  If  the 
qualifications  for  the  practice  of  the  profession  in 
question  needs  to  be  prescribed  by  law,  the  legislature 
should  enact  such  a  piece  of  legislation. 

5.      Article  143 

5.1  Adding  the  provision:  ",  and  shall  develop  and  improve 
[the  policy]  in  the  light  of  economic  conditions  and 
social  needs"  at  the  end  of  the  first  sentence  of  Article 
143 

5.1.1  A  member  supported  the  addition  of  this  provision  on  the 
grounds  that  the  present  subvention  policy  on  culture  and 
education  is  not  ideal.  The  subventions  for  arts  are  for 
performing  arts  only.  There  is  no  subvention  for  visual 
arts.  In  addition,  subvented  organizations  at  present 
account  for  a  large  percentage  of  public  expenditure. 
However,  while  stipulating  that  the  pay,  allowances,  etc. 
of  public  servants  shall  be  "no  less  favourable  than 
before",  no  specific  provision  has  been  laid  down  for 
subvented  organizations.  Moreover,  the  term  "previously 
practised"  is  restrictive  and  gives  the  indication  of 
remaining  unchanged.  The  addition  of  the  provision  will 
enable  the  subvention  policy  of  the  authorities  concerned 
to  be  developed  and  improved. 

5.1.2  It  was  proposed  that  the  clause  "and  shall  develop  and 
improve  [the  policy  previously  practised  in  Hong  Kongl  in 
the  light  of  economic  conditions  and  social  needs"  should 
be  added  to  ensure  that  those  fields  which  are  not  yet 
given  government  subvention  will  be  looked  after  in 
future . 

5.1.3  A  member  supported  the  addition  of  this  provision.  Under 
the  present  subvention  policy,  the  resources  allocated 
differ  from  one  field  to  another.  The  allocation  depends 
on  the  actual  social  conditions  but  certain  fields  are 
definitely  lacking  in  subvention.  If  the  provision  is 
added,  a  kind  of  security  may  be  provided  as  those 
organizations  which  have  not  received  any  subvention 
before   will  be  considered. 

5.1.4  A  member  held  that  the  amendment  depended  on  the 
interpretation  of  the  phrase  "policy  previously 
practised".  If  the  subvention  policy  previously  practised 
does  not  allow  for  the  element  of  improvement,  then  the 
provision  should  be  added;  if  the  policy  previously 
practised  also  implies  improvement,  the  provision  should 
not  be  added. 

5.1.5  A   member  held  that  the  subvention  policy  did  not  show  any 
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discrimination;  it  was  only  that  when  enforcing  the 
policies,  differences  among  the  allocations  could  have 
been  caused  by  the  shortage  of  resources. 

5.1.6  A  member  objected  to  the  addition  of  the  provision.  With 
the  addition  of  the  provision,  the  expenditure  on 
subvention  may  be  increased  in  the  light  of  economic 
conditions  and  social  needs,  but  this  provision  also 
applies  to  the  reduction  of  expenditure  in  the  light  of 
economic  conditions  and  social  needs.  The  member  held 
that  there  was  no  need  to  impose  restrictions  on  the 
government  by  legal  provisions.  An  effective  government 
will  appropriately  allocate  funds  for  subvention  in  the 
light  of  economic  conditions  and  social  needs. 

5.1.7  A  member  held  that  if  the  provision  was  added  to  Article 
143,  then  the  first  sentence  of  Article  144  should  also  be 
amended  to  read:  "On  the  basis  of  the  policies  of  the 
previous  social  system  mentioned  above,  the  Government  of 
the  Hong  Kong  Special  Administrative  Region,  shall..."  in 
order  to  avoid  repeating  social  welfare  alone. 

5.1.8  A  member  noted  the  distinction  between  Article  143  and 
Article  144:  Article  143  is  on  government  subventions  for 
non-governmental  organizations  whereas  Article  144 
concerns  the  whole  subvention  system. 

5.1.9  A  member  held  that  fields  to  be  subvented  by  the  HKSAR 
Government  should  not  be  restricted  by  a  constitutional 
instrument  as  an  efficient  government  would  surely  know 
how  to  invest  in  different  fields. 

5.1.10  A  member  held  that  the  wording  of  this  article  had  already 
ensured  that  the  HKSAR  Government  would  give  subventions 
to  different  fields.  Unless  there  is  evidence  that  the 
"policy  previously  practised"  mentioned  in  this  article 
will  rule  out  the  possibility  of  improvement,  such  an 
amendment  will  be  inappropriate. 

5.2  A  member  suggested  that  the  term  "science  and  technology" 
should  be  added  after  "education"  in  Article  143.  However, 
a  member  doubted  whether  the  subvention  policy  for  science 
and  technology  had  already  been  provided  for  in  Article 
138. 

5.3  A  member  held  that  although  Article  135  clearly  specified 
that  the  HKSAR  Government  shall,  on  its  own,  formulate 
policies  on  the  development  and  improvement  of  education, 
this  article  had  not  been  phrased  in  the  same  manner.  It 
is  therefore  uncertain  whether  the  subvention  policy  to  be 
practised  after  1997  will  imply  improvement  or  not. 

6.      Article  144 

6.1     A    member   proposed   that   the   clause   "and    subvention 
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policy"  should  be  added  after  "on  the  basis  of  the 
previous  social  welfare  system"  in  the  first  sentence  of 
Article  144. 

6.2  It  was  suggested  that  the  phrase  "laws  and  policies"  in 
the  last  sentence  of  this  article  should  be  replaced  with 
"laws  or  policies".  Since  very  few  laws  in  Hong  Kong  are 
on  social  welfare  and  the  majority  of  the  social  services 
are  not  prescribed  by  law,  the  wording  adopted  in  the 
Basic  Law  (Draft)  may  restrain  the  development  of  social 
welfare  in  Hong  Kong,  which  seems  to  deviate  from  the 
present  situation  in  Hong  Kong. 

6.3  A  member  held  that  replacing  the  word  "and"  with  the  word 
"or"  would  not  make  any  significant  difference. 
Furthermore,  the  word  "and"  is  more  inclusive. 

6.4  A  member  held  that  in  terms  of  logic,  the  expression  "laws 
and  policies"  in  this  article  is  different  from  "laws  or 
policies".  The  former  includes  both  laws  and  policies, 
whereas  the  latter  means  either  laws  or  policies. 

6.5  A  member  agreed  that  the  word  "and"  should  be  retained 
because  the  word  "or"  would  limit  the  provision. 

6.6  A  member  held  that  the  end  result  of  replacing  the  word 
"and"  with  the  word  "or"  in  the  expression  "laws  and 
policies"  would  not  make  much  difference  and  therefore  did 
not  agree  to  the  proposal. 

7.      Issues  arising  from  Articles  36  and  144 

7.1  A  member  pointed  out  that  although  it  was  specified  in 
Article  36  that  Hong  Kong  residents  shall  have  the  right 
to  social  welfare  "as  prescribed  by  law",  the  existing 
social  welfare  in  Hong  Kong  was  not  prescribed  by  law.  If 
residents  of  the  HKSAR  will  enjoy  social  welfare  only  "as 
prescribed  by  law",  the  problem  of  future  Legislative 
Councillors  demanding  more  laws  to  be  enacted  on  social 
welfare  as  a  means  of  electioneering  would  arise.  Further, 
too  many  restrictions  would  discourage  voluntary 
organizations  from  providing  social  services. 

7.2  A  member  held  that  social  welfare  involved  public  policies 
whereas  the  right  to  social  welfare  was  a  legal  issue, 
i.e.  under  what  circumstances  members  of  the  public  may 
enjoy  this  right.  In  terms  of  logic  and  legal  principles, 
there  is  nothing  wrong  with  the  expression  "as  prescribed 
by  law".  Hence,  with  respect  to  the  formulation  of  social 
welfare  policies,  Article  144  will  not  restrain  voluntary 
organizations  from  developing  their  social  services. 

7.3  A  member  held  there  would  be  problems  should  social 
welfare  be  enjoyed  "as  prescribed  by  law".  If  too  many 
pieces    of   rigid   legislation   were   enacted   on   social 
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welfare,  the  HKSAR  would  be  subject  to  excessive 
restrictions,  and  welfare  policies  would  become 
inflexible . 

7.4  A  member  held  that  the  existing  social  welfare  policies 
were  quite  flexible  and  that  such  a  characteristic  should 
be  preserved  because  social  welfare  policies  should  not  be 
rigidly  prescribed  by  law.  As  it  would  be  undesirable  to 
have  too  much  or  too  little  social  welfare,  it  was 
proposed  that  the  present  practice  be  maintained. 

7.5  It  was  suggested  that  the  phrase  "as  prescribed  by  law"  in 
"the  right  to  social  welfare  as  prescribed  by  law"  should 
be  deleted  from  Article  36.  Since  social  welfare  in  Hong 
Kong  is  not  prescribed  by  law  and  the  majority  of  the 
social  services  are  provided  according  to  policies,  if 
social  welfare  could  only  be  enjoyed  "as  prescribed  by 
law",  it  would  only  restrain  the  development  of  social 
services . 

7.6  A  member  held  that  retaining  the  words  "as  prescribed  by 
law"  did  not  indicate  that  the  standard  of  social  welfare 
to  be  enjoyed  by  residents  of  the  HKSAR  would  drop. 

7.7  A  member  held  that  if  the  words  "as  prescribed  by  law" 
were  retained,  it  would  mean  that  all  social  services  in 
Hong  Kong  would  have  to  be  prescribed  by  law,  otherwise 
they  would  lose  their  meaning.  This  would  entail  much 
trouble . 

7.8  It  was  held  that  the  deletion  of  the  words  "as  prescribed 
by  law"  from  Article  36  would  imply  that  residents  of  the 
future  HKSAR  would  have  the  right  to  enjoy  social  welfare 
infinitely . 

8.      Other  views 

8.1  A  member  held  that  religious  belief  in  Articles  32  and 
140  of  the  Basic  Law  (Draft)  did  not  provide  for  religious 
freedom  to  the  extent  of  the  Universal  Declaration  of 
Human  Rights.  The  Basic  Law  (Draft)  should  at  least 
incorporate  Article  18  of  the  Universal  Declaration  of 
Human  Rights  which  states:  "Everyone  shall  have  the  right 
to  freedom  of  thought,  conscience  and  religion.  This  right 
shall  include  freedom  to  have  or  to  adopt  a  religion  or 
belief  of  his  choice,  and  freedom,  either  individually  or 
in  community  with  others  and  in  public  or  private,  to 
manifest  his  religion  or  belief  in  worship,  observance, 
practice  and  teaching." 

8.2  A  member  asked  whether  the  University  of  Hong  Kong,  the 
Chinese  University  of  Hong  Kong,  and  government-subsidized 
schools  were  non-governmental  organizations  or  not.  A 
member  pointed  out  that  these  educational  institutions 
should    be   regarded   as   non-governmental   organizations 
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because  they  had  their  own  boards  of  governors  responsible 
for  directing  the  administration  of  the  institutions.  The' 
government  only  gives  them  financial  aid. 

8.3  A  member  asked  whether  an  organization  funded  by  the 
government  and  with  its  managerial  staff  appointed  by  the 
government  would  be  considered  "non-governmental". 

8.4  A  member  held  that  many  terms  used  in  the  Basic  Law  would 
present  problems.  For  instance,  does  the  phrase  "on  its 
own"  in  "shall  decide  on  its  own"  mean  that  there  is  no 
need  to  consult  the  Central  People's  Government  or  the 
organizations  concerned,  or  does  it  have  other  meanings? 
And  how  should  one  interpret  the  word  "previous"? 

8.5  A  member  held  that  the  phrase  "on  its  own"  was  just  a 
general  expression  and  not  a  legal  term.  For  instance, 
the  provision  "the  Government  of  the  HKSAR  shall  ...on  its 
own"  means  that  the  matter  concerned  should  be  decided  by 
the  HKSAR  Government  itself;  there  is  no  need  to  consult 
the  Central  People's  Government. 
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*    If  there  is  any  discrepancy  between  the  Chinese  and  the  English 
versions,  the  Chinese  version  shall  prevail. 
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